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Staff Recommendation 
Restore Hayward Marsh Project 
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Permit Application Number: 2024.005.00 

Applicant(s): East Bay Regional Park District 

Project Description: Restore and enhance the Hayward Marsh system and 
expand and enhance existing public access within an 
approximately 320-acre Project site. 

Location:  In the Bay and within the 100-foot shoreline band, at 
Hayward Marsh (37.628295°, -122.14913°), along the 
Hayward Regional Shoreline, in the City of Hayward, 
Alameda County, 94545. 

Application Filed Complete: August 5, 2025 

Deadline for Commission Action:      November 3, 2025 

Staff Contact: Schuyler Olsson (415/352-3668; schuyler.olsson@bcdc.ca.gov) 

Staff Recommendation: APPROVAL WITH CONDITIONS 

Basis for Staff Recommendation 

The staff recommends approval of the application as conditioned in the recommended 
resolution, below. The project would consist of conserving, restoring, and enhancing the Hayward 
Marsh system within an approximately 320-acre Project site, located at Hayward Marsh, in the 
City of Hayward, Alameda County. The proposed use is consistent with the Waterfront 
Park/Beach Priority Use Area established by the San Francisco Bay Plan for this area. Among 
other requirements, the recommended resolution includes special conditions to: 

• Establish 1.13 acres of required public access areas along the shoreline (including expansion 
and enhancement of existing BCDC-required public access areas), including a 2,730-linear-
foot San Francisco Bay Trail segment and related amenities, consistent with the 2021 
Hayward Area Shoreline Planning Agency Shoreline Adaptation Master Plan; 

• Monitor and manage newly created tidal wetland areas and other habitat areas; 

• Monitor, report on, and adapt to future sea level rise and flooding; and 
• Protect natural resources, water quality, and public safety in San Francisco Bay and 

required public access areas. 
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Recommended Resolutions and Findings 

The staff recommends the Commission adopt the following resolution: 

I. Authorization 
A. Authorized Project 

Subject to the conditions stated below, the permittee, East Bay Regional Park District 
(EBRPD), is granted permission to construct the Restore Hayward Marsh Project (Project) 
within the Bay and within the 100-foot shoreline band (shoreline band), at Hayward Marsh, 
in the City of Hayward, Alameda County, including the following components: 

1. In the Bay 
a. Living Shoreline Protection System 

Construct and maintain a living shoreline protection system along an 
approximately 1,200-linear-foot portion of the Project site’s outermost levee 
(Bayfront Levee), including the following components: 

(1) Offshore Breakwaters (optional) 
A series of offshore breakwaters, composed of individual dispersed groupings 
of large rock. The breakwaters would total approximately 10,370 square feet 
and 1,020 cubic yards of Bay fill; 

(2) Rock Toe Slope, Rocky Headlands, and Coarse Beach 
A rock toe slope overlain with a coarse (cobble/gravel) beach and rocky 
headlands, located offshore of, and approximately parallel to, the Bayfront 
Levee, totaling approximately 41,500 square feet (11,977 cubic yards) of Bay 
fill—of which up to approximately 20,050 square feet (1,500 cubic yards) of 
existing rock slope may be removed from within the Project site and re-used; 

(3) Marsh Expansion 
Marsh fill (fine sediments) between the existing Bayfront Levee and the new 
rock toe slope and coarse beach, totaling approximately 51,580 square feet 
(5,300 cubic yards) of Bay fill; 

(4) Wood and Boulders 
Large wood and boulder rocks interspersed through the marsh fill area, 
totaling approximately 950 square feet (28 cubic yards) of Bay fill; 

b. Salt Marsh Harvest Mouse Preserve (Mouse Preserve) channels 
Excavate and maintain small channels in the eastern portion of the Mouse 
Preserve, totaling approximately 20,907 square feet (1,666 cubic yards) of 
excavation. The excavated material would be sprayed within the adjacent marsh as 
thin-layer placement to encourage marsh accretion; and 
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c. Hayward Area Recreation and Park District (H.A.R.D.) Marsh Rock Toe Slope 
Protection 
Construct and maintain a rock toe slope protection immediately west of new levee 
breaches between H.A.R.D Marsh and the Mixing Channel, and between the 
Mixing Channel and Pond 3B, totaling approximately 6,294 square feet (699 cubic 
yards) of Bay fill. 

2. Partially in the Bay, and Partially Within the 100-foot Shoreline Band 
a. Pond 2A, Pond 3A, and Interim Levee 

Place and grade approximately 279,925 square feet (46,074 cubic yards) of fill in 
the Bay, and approximately 54,229 square feet (8,926 cubic yards) of fill in the 
shoreline band, to complete the following activities: 

(1) Ponds 2A and 3A 
Construct and maintain approximately 10:1 transitional levee (horizontal to 
vertical)1 side slopes on the interior sides of existing Pond 2A and 3A levees, 
and optionally increase the elevation of the levees by two feet, from 
approximately 10 to 11 feet North American Vertical Datum of 1988 (NAVD 88) 
to approximately 12 to 13 feet NAVD 882. 

(2) Interim Levee 
Construct and maintain an approximately 2,190-linear-foot, 16-foot-wide (top 
width) portion of Interim Levee (the remainder of which would be located 
outside of BCDC jurisdiction) for protection of wildlife habitat between the 
H.A.R.D. Marsh and the Mouse Preserve. An approximately 1,020-linear-foot 
segment would run east-west on the southern side of the Mouse Preserve 
(East-west Segment), an approximately 1,100-linear-foot segment would run 
north-south between H.A.R.D. Marsh and the Mouse Preserve (North-south 
Segment), and an approximately 70-linear-foot segment would run north-
south via the Northwest channel ditch plug. The levee would be built to an 
initial elevation of approximately 16.3 feet and would be expected to settle to 
approximately 14.3 feet. On the East-west Segment, the levee slopes would be 
no steeper than 2:1. On the North-south Segment, the levee slopes would be 
either 5:1 or 10:1 on the west side, and 3:1 on the east side. 

b. Rock Riprap Buried Within Interim Levee 
Install and maintain rock riprap buried within the Interim Levee for erosion 
protection, within the following areas of Bay jurisdiction: 

 
1 All other levee slope ratios in this document are expressed as a ratio of horizontal to vertical. 
2 All other elevations provided in this document are expressed in NAVD 88. 
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(1) East-west Segment 
Approximately 19,496 square feet (1,444 cubic yards) would be buried within 
the levee; 

(2) North-south Segment, H.A.R.D Marsh Side (optional) 
Approximately 46,657 square feet (3,456 cubic yards) of riprap would be 
buried within the levee. This would be implemented only if a 5:1 levee slope 
were utilized; 

c. Mixing Channel Excavation and Levee Breaches 
Excavate and regrade approximately 1,811 square feet (285 cubic yards) of 
material in the Bay, and approximately 142,026 square feet (22,315 cubic yards) 
within the shoreline band, to complete the following: 

(1) Levee Breaches 
Construct and maintain levee breaches between the H.A.R.D. Marsh and the 
Mixing Channel, and between the Mixing Channel and Pond 3B. Each breach 
would have approximately 3:1 side slopes, a bottom elevation of 
approximately 0 feet, and a bottom width of approximately 50 feet; 

(2) Mixing Channel Excavation 
Deepen and maintain the Mixing Channel to allow improved tidal flow into the 
Project site, and construct and maintain approximately 3:1 side slopes, with a 
bottom elevation of approximately 0 feet, and a bottom width of 
approximately 20 feet; 

d. Water Control Structure Removal 
Remove eight water control structures and associated pilings throughout the 
Project site (Structures A, E, I, J, K, M, N, and O), totaling approximately 3,096 
square feet (20 cubic yards) of fill in the Bay and 3,641 square feet (25 cubic yards) 
in the shoreline band; 

e. Water Control Structure Installation 
Install and maintain eight water control structures (Nos. 1-4, 9, 11, 12, and 14) and 
associated elements including pilings, pipes, gates, walkways, and debris racks, 
totaling approximately 8,386 square feet (101 cubic yards) of fill in the Bay and 
8,479 square feet (40 cubic yards) of fill in the shoreline band; 

f. Vegetation Removal and Revegetation 
Remove vegetation as needed within the project footprint prior to construction 
activities, and plant or reseed areas as necessary following construction; 
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g. Temporary Environmental Protection Materials 
Temporarily (during construction only) install and maintain environmental 
protection materials, such as cofferdams, erosion control materials, exclusion 
fencing, and similar, and remove upon completion of construction activities; and 

h. Adaptive Management Activities 
Conduct adaptive management activities as described in the Project’s monitoring 
and adaptive management plan approved pursuant to Special Condition II.C, such 
as specialized invasive species removal or treatment, man-made debris control 
measures, repair or installation of erosion controls, or supplemental seeding or 
irrigation. Management strategies that alter the project design to meet target 
conditions will be approved on a case-by-case basis per Special Condition II.A. 

3. Within the 100-foot Shoreline Band Only: 
a. Bayfront Levee Trail, Pond 3B, Northwest Channel, and Mixing Channel 

Place and grade approximately 431,959 square feet (42,500 cubic yards) of fill to 
complete the following activities: 

(1) Levee Removal 
Remove and reuse fill material from an approximately 1,262-linear-foot 
portion of the existing levee section between the Northwest Channel and Pond 
3B, an approximately 1,084-linear-foot portion of the levee between Pond 3B 
and the Mixing Channel, and an approximately 1,067-linear-foot portion of the 
existing levee between the H.A.R.D. Marsh and the Mixing Channel; 

(2) Levee Side Slopes 
Construct and maintain variable 20:1 to 30:1 levee side slopes on the west, 
north, and east interior side levee slopes of Pond 3B; 

(3) San Francisco Bay Trail Improvement 
Widen, resurface, and maintain an approximately 2,730-linear-foot segment of 
existing San Francisco Bay Trail (Bay Trail), including approximately 1,950 linear 
feet running north-south along the Bayfront Levee, and approximately 780 linear 
feet running east-west along the northern perimeter of the Northwest Channel. 
The trail area would increase from approximately 24,600 feet to approximately 
49,170 square feet, and the trail width would be approximately 18 feet; 

(4) Public Access Site Amenities 
Install, use, and maintain seating and interpretive signage along the Bay Trail; 

(5) Fencing 
Remove, replace, and maintain approximately 2,825 linear feet of fencing 
along the Bay Trail to protect adjacent sensitive habitat areas. The fencing 
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would be transparent (such as chain link or smooth wire), would include 
predator exclusion devices, and would be approximately 4.5 to 6 feet tall; 

(6) Optional Activities for Pond 3B 
(a) Raise the elevation of the Bayfront Levee by up to two feet, to an 

approximate elevation of up to 13.5 feet; 

(b) Raise the elevation of the Pond 3B bottom to up to approximately 6.5 feet 
to facilitate development of marsh habitat; 

(c) Raise the elevation of the Pond 3B eastern levee by up to two feet, from 
approximately 9.5 feet to an approximate elevation of up to 11.5 feet; 

b. Transition Slope Adjacent to Mouse Preserve and Permanent Access Road 
Place and grade approximately 239,535 square feet (9,205 cubic yards) of fill to 
complete the following activities: 

(1) Transitional Sope 
Place fill within Ponds 2A and 2B to create an approximately 60:1 transitional 
slope upland area. The transitional slope would support an approximately 
1,250-linear-foot section of the Interim Levee; 

(2) Permanent Access Road 
Install and maintain an approximately 95-linear-foot, 1,520-square-foot 
portion of permanent access road, overlapping entirely with the northern and 
eastern portions of the 60:1 transition slope area; 

c. Ditch Plugs 
Install and maintain two ditch plugs, including one within the Mixing Channel, and 
one within the Northwest Channel, each measuring approximately 2,790 square 
feet (1,000 cubic yards); 

d. Temporary Construction Access Road 
Construct, use, and maintain an approximately 5,075-linear-foot portion of 
temporary access road. The majority of the road would overlap with other 
constructed project features (the 60:1 transitional slope areas in Ponds 2A and 2B 
and the Interim Levee between H.A.R.D Marsh and the Mouse Preserve), other 
than an approximately 165-linear-foot (12,375-square-foot) portion that would 
occur along the Alameda County Flood Control Channel; and 

e. Bay Trail Detour 
Temporarily re-route the Bay Trail during construction, for the minimum duration 
necessary. Two temporary alignment options may be used. The first would reroute 
the trail from the Mixing Channel and Northwest Channel inland via the levee 
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between Ponds 3A and 3B (approximately 0.2 miles east of the current Bay Trail 
alignment). The second would reroute the trail by the Hayward Shoreline 
Interpretive Center along the Interim Levee alignment (approximately 0.4 miles 
east of the current alignment). 

B. Permit Application Date 
This authority is generally pursuant to and limited by the application dated August 16, 
2024, including all accompanying and subsequently submitted correspondence and 
exhibits, subject to the modifications required by conditions hereto. 

C. Deadlines for Commencing and Completing Authorized Work 
Work authorized herein must commence prior to September 1, 2027, unless an extension 
of time is granted by amendment of the permit, or this permit will lapse and become null 
and void. All work authorized herein must be completed by November 30, 2037, unless an 
extension of time is granted by amendment of the permit. Maintenance authorized herein 
may be conducted as long as the development subject to this permit remains in place. 

D. Project Summary 
The Restore Hayward Marsh Project (Project) would conserve, enhance, and restore 
sensitive coastal resources within the Hayward Marsh system and adjacent areas, within a 
320-acre site (Project site), and expand and enhance existing public access along the 
shoreline. The entire Project area would be managed for wildlife habitat and public 
access. 

1. Bay Fill 
New fill in the Bay would include: a living shoreline system composed of a tidal marsh 
area, a rock berm overlain with a coarse cobble/gravel beach, and optional offshore 
breakwaters; a portion of an Interim Levee designed to protect habitat areas created 
throughout the Project site, and which would be capable of supporting the Bay Trail in 
the future; an area of rock toe slope protection to protect areas of new and existing 
tidal marsh from erosion; and installation and removal of various water control 
structures to control hydrology throughout the site to the benefit of special status bird 
species. In total, the Project would result in a net placement of approximately 9.02 
acres of Bay fill.  However, through proposed levee breaches, grading changes, and 
hydrology modifications throughout the Project site, the Project overall would result 
in a net increase in Bay jurisdictional area of approximately 81.14 acres, including 
approximately 7.37 acres of tidal marsh, 18.29 acres of tidal open water, 6.78 acres of 
muted tidal marsh, 5.40 acres of muted tidal open water, and 43.30 acres of nesting 
bird ponds. 
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2. Public Access 
The Project would provide a total of 1.13-acres of public access within the shoreline 
band. Improvements would include a widened and re-surfaced 2,730-linear-foot Bay 
Trail segment, interpretive signage, seating, and habitat protection fencing.   

E. Related Permits and Supersedence 
BCDC Permit No. M1982.119.00, originally issued to EBRPD on January 26, 1983, 
authorized construction of a series of ponds within Hayward Marsh to treat wastewater 
and provide wildlife habitat. The permit required a 1,000-linear-foot public access trail on 
the site’s outermost levee. The Restore Hayward Marsh Project would redesign the entire 
site subject to BCDC Permit No. M1982.119.00, including the required public access area. 
Therefore, this permit (BCDC Permit No. 2024.005.00) will supersede the authorization 
and requirements of BCDC Permit No. M1982.119.00, once the permit has been executed. 

In addition, BCDC Permit No. M1981.108.00, issued to EBRPD on October 19, 1981, 
requires a public access area consisting of a 0.8-mile trail segment along the Bayfront 
Levee at the southwestern corner of the Project site, which continues southeast over a 
pedestrian bridge and along the southern side of H.A.R.D. Marsh to the Hayward 
Shoreline Interpretive Center. The public access area required under this permit overlaps 
with and will supersede the northernmost 640-linear feet of the 0.8-mile trail segment 
required under BCDC Permit No. M1981.108.00, once the permit has been executed. 

II. Special Conditions 
The authorization made herein shall be subject to the following special conditions, in addition 
to the standard conditions in Part IV: 

A. Specific Plans and Plan Review 
1. Construction Documents 

The development authorized herein shall be built generally in conformance with the 
following documents (Construction Documents): 

• “65% Design – Not for Construction, Restore Hayward Marsh (Former USD 
Treatment Marsh), Hayward, CA,” prepared by Upright Engineering, as revised 
through December 6, 2024; and 

• Exhibit A to this Permit, which describes the public access required pursuant to 
this permit. 

The permittee is responsible for assuring that the Construction Documents accurately 
and fully reflect the terms and conditions of this permit and any legal instruments 
submitted pursuant to this authorization. No substantial changes shall be made to 
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these documents without prior review and written approval by or on behalf of the 
Commission through plan review or a permit amendment. 

2. Documents Review and Approval 
No work whatsoever shall commence pursuant to this permit until final Construction 
Documents regarding authorized activities are approved in writing by or on behalf of 
the Commission. All documents are reviewed within 45 days of receipt. To save time, 
preliminary documents may be submitted prior to the submittal of final documents. If 
final Construction Document review is not completed by or on behalf of the 
Commission within the 45-day period, the permittee may carry out the project 
authorized herein in a manner substantially consistent with the authorized project and 
the plans referred to in Special Condition II.A.1 of this permit. 

a. Document Details 
Construction documents shall be labeled, as appropriate, with: the Mean High 
Water line or the upland extent of marsh vegetation no higher than +5 feet above 
Mean Sea Level and the tidal datum reference (NAVD88 or, if appropriate, Mean 
Lower Low Water (MLLW)); the corresponding 100-foot shoreline band; property 
lines; the location, types, and dimensions of materials, structures, and project 
phases authorized herein; grading limits; and the boundaries of Public Access 
Areas and view corridor(s) required herein. Construction documents for shoreline 
protection projects must be dated and include the preparer’s certification of 
project safety and contact information. No substantial changes shall be made to 
these documents without prior review and written approval by or on behalf of the 
Commission through plan review or a permit amendment. 

b. Conformity with Final Approved Documents 
All authorized development and uses shall conform to the final documents. Prior 
to use of the facilities authorized herein, the appropriate professional(s) of record 
shall certify in writing that the work covered by the authorization has been 
implemented in accordance with the approved criteria and in substantial 
conformance with the approved documents. No substantial changes shall be made 
to these documents without prior review and written approval by or on behalf of 
the Commission through plan review or a permit amendment. 

c. Discrepancies between Approved Plans and Special Conditions 
In case of a discrepancy between final approved documents and the special 
conditions of this permit or legal instruments, the special condition shall prevail. 

d. Reconsideration of Plan Review 
The permittee may request reconsideration of a plan review action taken pursuant 
to this special condition within 30 days of a plan review action by submitting a 
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written request for reconsideration to the Commission’s Executive Director. 
Following the Executive Director’s receipt of such a request, the Executive Director 
shall respond to the permittee within 30 days with a determination on whether 
the plan review action in question shall remain unchanged or an additional review 
and/or action shall be performed by or on behalf of the Commission, including, but 
not limited to, an amendment to the permit and/or consultation with the 
Commission Design Review Board. 

B. Public Access 
1. Total Public Access Area 

An approximately 1.13-acre (49,170-square-foot) area along approximately 2,730 
linear feet of shoreline, as generally shown on Exhibit A, shall be made available 
exclusively to the public for unrestricted public access for walking, bicycling, sitting, 
viewing, fishing, picnicking, and related purposes. If the permittee wishes to use the 
public access area for anything other than public access purposes, they must obtain 
prior written approval by or on behalf of the Commission. 

All public access would be located within the shoreline band. 

2. Improvements within the Total Public Access Area 
Within six months of completion of construction activities that would require use of 
the existing Bay Trail as a construction access route (i.e., work in Pond 3B, the 
Northwest Channel, the Mixing Channel, and the Bayfront Levee living shoreline 
system), the permittee shall install, open, and make available to the public the 
following public access improvements. Such improvements shall be consistent with 
the plans approved pursuant to Special Condition II.A of this authorization and comply 
with the requirements as generally illustrated in Exhibit A. All improvements shall be 
designed in compliance with Americans with Disabilities Act (ADA) standards and best 
practices to ensure barrier-free access to the maximum feasible extent. The exact 
location and design of the improvements will be determined during detailed design of 
the spaces in which such improvements are located and will be reviewed and 
approved pursuant to Special Condition II.A. 

Improvements shall include the following: 

a. San Francisco Bay Trail 
An approximately 2,730-linear-foot Bay Trail segment, composed of gravel or 
similar material, measuring 18 feet wide (12 feet plus two, 3-foot-wide shoulders); 

b. Benches 
A minimum of four benches, including two benches at each of the site’s northwest 
and southwest corners; 
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c. Interpretive Signage 
A minimum of two interpretive signs, including one at each of the site’s northwest 
and southwest corners, providing educational information to visitors about the 
restoration project; and 

d. Habitat Protection Fencing 
Habitat protection fencing along the length of the landward side of the Bay Trail at 
the site, to protect adjacent sensitive habitat areas. The fencing shall be designed 
to maximize visual transparency. 

3. Deterrence of Avian Predator Perching 
The public access amenities required pursuant to Special Condition II.B.2 above shall 
be designed to deter perching of avian predators to the extent feasible, such as using 
backless benches; installing perching deterrents on fencing; and using appropriate 
design measures to deter perching on signage. 

4. Public Access Closure and Detour(s) During Construction 
Prior to closing, re-routing, or interrupting any existing areas of public access within 
the Project site due to planned construction or maintenance, the permittee shall 
submit for review and approval by or on behalf of the Commission, pursuant to 
Special Condition II.A, a comprehensive construction closure, detour, and signage 
plan that will describe how the closure and detour of the Bay Trail will be managed to 
avoid and minimize impacts to existing shoreline public access in the vicinity. The 
permittee shall implement the approved plan during construction and ensure that 
appropriate detours are included to allow continuous public access through the 
Project site throughout the construction period. The plan shall include a written 
narrative and accompanying figures, and shall describe: the proposed dates, daily 
hours, and location of any closures or detours; the location and design of detour 
signage and temporary detour paths; and how the duration of any closures or 
detours would be minimized (such as by limiting closures and detours to active 
construction periods, using alternate construction access routes whenever feasible, 
or other minimization measures). 

5. Hours of Operation 
Unless otherwise restricted pursuant to Special Condition II.B.7 or the plan review 
process pursuant to Special Condition II.A, all public access areas and amenities 
required herein shall be open to the public at all times (i.e., 24 hours a day, seven 
days a week). 

6. Maintenance 
The areas and improvements within the 1.13-acre public access area shall be 
maintained by and at the expense of the permittee or its assignee(s). Such 
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maintenance shall include, but is not limited to, repairs to all path surfaces, fencing, 
seating, and signage; assuring that the public access signs and interpretive elements 
remain in place and visible; and repairs to any public access areas or improvements 
that are damaged by future subsidence or uneven settlement, flooding, or inundation 
caused by sea level rise. Within 30 days after notification by staff, the permittee shall 
correct any maintenance deficiency noted in a staff inspection of the site. The 
Executive Director may extend this deadline upon a finding that one is warranted, 
such as if there is a reasonable delay in completion of the maintenance task based on 
availability of necessary parts or contracting issues. 

7. Reasonable Rules and Restrictions 
The permittee may impose reasonable rules and restrictions for the use of the public 
access areas to correct particular problems that may arise. Such limitations, rules, and 
restrictions shall have first been approved by or on behalf of the Commission upon a 
finding that the proposed rules would not significantly affect the public nature of the 
area, would not unduly interfere with reasonable public use of the public access areas, 
and would tend to correct a specific problem that the permittee has both identified 
and substantiated. Rules may include restricting hours of use and delineating 
appropriate behavior. 

8. Assignment 
If the property transfers to a new party in interest, the permittee shall transfer 
maintenance responsibility to a public agency or another party acceptable to the 
Commission at such time that the property transfer occurs (including the new party in 
interest), but only provided that the transferee agrees in writing, acceptable to 
counsel for the Commission, to be bound by all terms and conditions of this permit. 

C. Habitat Restoration and Monitoring 
1. Final Monitoring and Adaptive Management Plan 

No later than December 31, 2025, unless an extension of time is granted by or on 
behalf of the Commission, the permittee shall submit a final Monitoring and Adaptive 
Management (MAMP) for review and approval by or on behalf of the Commission, to 
monitor the success of habitat restoration efforts and identify and implement needed 
adaptive management measures. The permittee shall implement the final MAMP 
upon receiving approval. The plan shall be generally consistent with the draft, titled 
“Monitoring and Adaptive Management Plan,” prepared by WRA, Inc. and dated June 
2025, and shall describe, at a minimum: the existing site conditions; project goals and 
objectives; the monitoring plan, including performance metrics and monitoring 
methods; routine maintenance measures; and an adaptive management plan, 
including management measures to employ if performance criteria are not met. Minor 
modifications to the approved plan over time may be approved by or on behalf of the 
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Commission upon a finding that the modifications are appropriate for monitoring and 
ensuring the success of the Project and would not result in any significant impacts to 
Bay resources. 

2. Performance Metrics and Methodology 
The final MAMP shall include success criteria and detailed monitoring methodology 
related to hydrology, geomorphology, vegetative cover, and invasive species.  

3. Annual Monitoring Reports 
The permittee shall submit a minimum of five annual monitoring reports, acceptable 
to the Executive Director, with each report due by January 31 of each year following 
completion of construction. Each annual report shall summarize each year’s 
monitoring results, including the need for, and implementation of, any remedial or 
adaptive management actions to help meet the performance criteria. The annual 
reports shall compare data to previous monitoring years and describe progress 
towards meeting final performance criteria. 

4. Final Monitoring Report and Adaptive Management 
The final monitoring report shall document if the site meets the final performance 
criteria. If at any point during the monitoring period, monitoring indicates that the 
performance criteria were not met or will not be met, the permittee shall, in 
consultation with the appropriate agencies, identify any necessary remedial or 
adaptive management measures to be undertaken, which may include extension of 
the monitoring and reporting period until the performance criteria are met. Additional 
approvals by or on behalf of the Commission, including a permit amendment and/or 
plan review pursuant to Special Condition II.A, may be required prior to commencing 
adaptive management actions. 

D. Protection of Bay Resources and Water Quality 
The permittee shall reduce adverse impacts to water quality, fish, wildlife, and habitat at 
the site by implementing the following measures, in addition to other best management 
practices and avoidance and minimization measures specified in the permittee’s 
application and in the regulatory agency approvals and consultation documentation cited 
in this section. Minor modifications to the requirements below may be approved by the 
Executive Director in consultation with relevant agencies upon a finding that they are no 
less protective of, and would not result in any significant impacts to, Bay resources. 

1. Avoidance and Minimization Measures During Construction 
The permittee shall implement the following avoidance and minimization measures 
during construction: 
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a. Work Windows 
In-water work shall be restricted to the environmental work window between June 
1 and November 30 to protect special status fish species. Work shall not occur 
within 300 feet of potential nesting habitat for California least tern (Sterna 
antillarum browni, CLT) or western snowy plover (Charadrius nivosus nivosus, 
WSP) between May 1 and August 31, or within 700 feet of suitable habitat for 
California Ridgway’s rail (Rallus obsoletus obsoletus, CRR) between February 1 to 
August 31, unless the permittee complies with the required conservation 
measures specified in the United States Fish and Wildlife Service (USFWS) and 
California Department of Fish and Wildlife (CDFW) authorizations cited in Special 
Conditions II.D.3 and II.D.5 below, including but not limited to pre-construction 
surveys, establishment of appropriate buffer areas, sound mitigation measures, 
and other requirements. 

b. Dewatering and Construction at Low Tide 
All in-water work shall be conducted at low tide to the extent feasible, or in areas 
that have been dewatered using a cofferdam or through use of water control 
structures. If cofferdams or equivalent are used, they shall be installed during low 
tides when no water is present at the site. Prior to cofferdam installation within 
the H.A.R.D. Marsh or Mouse Preserve, vegetation shall be removed and wildlife 
exclusion fencing installed. 

c. Pile Driving 
Vibratory hammers shall be used during pile driving to the extent feasible to 
reduce underwater noise during pile driving. Impact pile driving may be used only 
if absolutely necessary. All impact pile driving shall employ a soft-start technique 
and cushion blocks. All pile driving shall occur in the absence of water. 

d. Erosion and Sedimentation Controls 
Temporary erosion and sediment control measures shall be implemented, and 
may include the use of silt fences, staked straw bales or wattles, sediment/silt 
basins, geofabric, sandbag dikes, temporary vegetation, or similar. Such measures 
shall be removed within 30 days of completion of relevant portions of work. 

e. In-water Structures 
In-water structures shall consist only of inert materials including steel, concrete, 
untreated wood, or composite. 

f. Worker Environmental Awareness Training 
The permittee shall provide environmental awareness training for all construction 
personnel working on site. Training shall cover best management practices, 
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identification of and measures to protect sensitive plant and animal species, the 
importance of environmental resources, and the special conditions of this Permit. 

g. Staging and Storage Areas 
Staging and storage areas for equipment, materials, fuels, lubricants, and solvents, 
shall be confined to designated staging areas where they cannot enter tidal areas. 
Such areas shall be located outside of sensitive habitats that are intended to be 
avoided by the Project as well as in developed areas and/or areas disturbed by 
other Project activities. 

h. Vehicles and Equipment 
Equipment shall be maintained free of petroleum and/or synthetic fuel, lubricant, 
and hydraulic leaks. Vehicles operated within 100 feet of any waterbody shall be 
inspected daily for leaks and, if necessary, repaired before leaving the staging area. 
For any equipment that must be fueled within 100 feet of the shoreline, secondary 
containment shall be used so that any accidental spills or drips of fuel shall not 
enter tidal areas. Appropriate equipment decontamination and material isolation 
procedures shall be implemented to prevent the spread of species into and 
outside of the Project area. 

i. Protection of Sensitive Areas 
All work shall be performed to prevent any significant adverse impact on any tidal 
marsh, tidal flat, eelgrass habitat, water quality, and/or other sensitive Bay 
resources, beyond those authorized by this permit. If any unforeseen adverse 
impacts occur to any such area as a result of the activities authorized herein, the 
permittee shall restore or improve the area to its previous condition, which may 
include returning the disturbed area to its original elevation or revegetating the 
impacted area. If the impacted area does not recover to its former condition 
within one year, additional measures may be required to promote recovery. 

2. National Marine Fisheries Service Consultation 
Prior to commencing construction, the permittee shall obtain and submit to the 
Commission for review a Biological Opinion for the Project from the National Marine 
Fisheries Service (NMFS) under Section 7 of federal Endangered Species Act and the 
Magnuson-Stevens Fishery Conservation and Management Act (NMFS Biological 
Opinion). The permittee shall conduct work consistent with the requirements of the 
NMFS Biological Opinion. Additionally, if this document is later amended or modified, 
the permittee shall submit the updated document to Commission staff within 30 days, 
for Commission staff to review and determine whether an amendment to this permit 
may be required. 
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3. United States Fish and Wildlife Service Consultation 
The permittee shall adhere to the avoidance and minimization measures to protect 
the endangered CRR, endangered CLT, threatened Pacific coast population of WSP, 
endangered salt marsh harvest mouse (Reithrodontomys raviventris, SMHM), 
endangered San Francisco Bay-Delta Distinct Population Segment (DPS) of longfin 
smelt (Spirinchus thaleichthys; LFS), and designated critical habitat for WSP, as 
specified in the “Formal Consultation on Restore Hayward Marsh Project, City of 
Hayward, Alameda County, California (U.S. Army Corps of Engineers File Number SPN-
2020-00450)” dated July 10, 2025, issued by the USFWS. If this document is later 
amended or modified, the permittee shall submit the updated document to 
Commission staff within 30 days, for Commission staff to review and determine 
whether an amendment to this permit may be required. 

4. Water Quality Certification 
To protect water quality, the permittee shall conduct work consistent with the 
requirements of the “Notice of Applicability for Enrollment of the Restore Hayward 
Marsh Project under the Clean Water Act Section 401 Water Quality Certification and 
Waste Discharge Requirements for Restoration Projects Statewide (Order No. 2022-
0048-DWQ), Alameda County,” issued by the San Francisco Bay Regional Water 
Quality Control Board (SFBRWQCB) on August 1, 2025. If this document is later 
amended or modified, the permittee shall submit the updated document to 
Commission staff within 30 days, for Commission staff to review and determine 
whether an amendment to this permit may be required. 

5. California Department of Fish and Wildlife Restoration Management Permit 
To protect fish and wildlife, the permittee shall conduct work consistent with the 
requirements of the “Restoration Management Permit No. RMP 2025-0002-R3 
Restore Hayward Marsh Project,” issued by CDFW on August 8, 2025. If this document 
is amended or modified, the permittee shall submit the updated document to the 
Commission for review within 30 days, for Commission staff to determine whether an 
amendment to this permit may be required.  

6. Quality Assurance Protection Plan 
No later than 90 days prior to placing any imported soil at the Project site within the 
Commission’s jurisdiction, the Permittee shall submit a final Quality Assurance Project 
Plan (QAPP) for review and approval by or on behalf of the Commission pursuant to 
Special Condition II.A. The QAPP shall detail procedures and screening guidelines to 
reuse imported fill at the Project site. The permittee shall follow all requirements of 
the QAPP during Project implementation, including characterizing the quality of all fill 
material proposed for use prior to placement at the Project site. 
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E. Flooding and Sea Level Rise Adaptation 
The permittee shall ensure uninterrupted availability of north-south connections along 
public access trail(s) through the site, and modify or relocate the trail(s) as necessary to 
remain viable in the event of future sea level rise or flooding, for as long as the project 
objectives remain viable, pursuant to the process outlined below: 

1. Annual Summary of Public Access Closures 
If any portion of the public access area required pursuant to Special Condition II.B.1 is 
closed due to impacts from storms, flooding, or erosion, then by June 30 of the 
following year, the permittee shall submit an annual summary of any closure(s) that 
occurred during the previous calendar year. The summary shall document: the date, 
duration, and status of any closure(s); the location of the affected area(s); a 
description of the event(s) that caused the closure(s); any resulting damage and 
needed cleanup or repairs; and illustrative photographs with site details. 

2. Sea Level Rise Adaptation Planning Process 
The permittee shall monitor closure events and the structural integrity of the public 
access area as part of its ongoing maintenance program. At such time that the 
permittee determines through its monitoring that adaptations or modifications to the 
site would be necessary to avoid prolonged closure of the public access area or 
interruption to the connectivity of the shoreline trail, the permittee shall notify 
Commission staff and shall initiate the development of a Sea Level Rise Adaptation 
Plan (Adaptation Plan). Then, within two years of the date of that notification, the 
permittee shall submit the draft Adaptation Plan, consistent with Special Condition 
II.E.3 below, which should ensure the provision of shoreline access into the future 
given projected sea level rise for as long as the project objectives remain viable. The 
Executive Director may extend this deadline at the request of the permittee upon 
finding that an extension is warranted. The Adaptation Plan shall be reviewed and 
approved by or on behalf of the Commission pursuant to Special Condition II.A.  

After the Adaptation Plan has been approved by or on behalf of the Commission, the 
permittee shall diligently implement the measures described in the approved 
Adaptation Plan according to the implementation schedule outlined in the Adaptation 
Plan. The work required to implement the Adaptation Plan, including any 
modifications to the public access required by this permit, may require additional 
Commission review and approval, including a new BCDC permit or an amendment to 
this permit. 

3. Requirements for Sea Level Rise Adaptation Plan 
a. Consistency with HASPA Master Plan 

The Adaptation Plan shall be generally consistent with Bay Trail adaptation 
concepts described in the Preferred Alternative of the Hayward Area Shoreline 
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Planning Agency Shoreline Adaptation Master Plan (HASPA Master Plan), dated 
February 2021, which currently calls for maintaining the existing Bay Trail 
alignment as long as feasible, and ultimately re-aligning the Bay Trail further inland 
when necessary in the future. 

b. Consistency with Commission Policies 
The Adaptation Plan shall be consistent with Commission policies in effect at the 
time of submittal. Changes to, or a reduction in, the public access area originally 
required under this permit may be acceptable, provided the Project would 
continue to provide maximum feasible public access, and similar functionality and 
quality to the original public access area to the maximum extent practicable, given 
current site conditions and right-of-way availability at the time of submittal of the 
Adaptation Plan. 

c. Implementation Schedule 
An implementation schedule shall be established to ensure the Adaptation Plan is 
implemented in a timely manner and that the required public access remains 
usable. 

d. Best Available Science 
The Adaptation Plan shall incorporate sea level rise and storm projections based 
on the current best available science at the time it is developed and/or updated. 

F. Provision of Property Interest Documentation 
1. Hayward Area Recreation and Park District Parcel 

Prior to commencing construction on the parcel with Alameda County Tax Associated 
Parcel Number 438-0080-008-02, owned by H.A.R.D, the permittee shall submit for 
review and approval by or on behalf of the Commission proof of adequate property 
interest in that parcel, as defined in Appendix F of the Commission’s regulations. 

2. State Lands Commission Lease Renewal 
Within 30 days of the renewal of the State Lands Commission Lease for Alameda County 
Parcel No. APN 438-0080-013-08, currently set to expire on October 30, 2030, the permittee 
shall submit a copy of the updated lease for review and approval by or on behalf of the 
Commission. If the lease expires, the permittee shall not conduct any construction in this 
parcel until a renewed lease is obtained and proof of the renewed lease is provided for 
review and approval by or on behalf of the Commission. 

G. As-Built Plans 
Within 90 days of completing construction of the Project, the permittee shall submit signed and 
stamped plans detailing the final, as-built conditions of the Project site. 
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H. Shoreline Protection Material, Placement, and Maintenance 
Riprap material shall be either quarry rock or specially cast or carefully selected concrete pieces 
free of reinforcing steel and other extraneous material and conforming to quality requirements 
for specific gravity, absorption, and durability specified by the California Department of 
Transportation or the U.S. Army Corps of Engineers (USACE). The material shall be generally 
spheroid-shaped. The overall thickness of the slope protection shall be no more than three feet 
measured perpendicular to the slope. Use of dirt, small concrete rubble, concrete pieces with 
exposed rebar, large and odd shaped pieces of concrete, and asphalt concrete as riprap is 
prohibited. Riprap material shall be placed so that a permanent shoreline with a minimum 
amount of fill is established by means of an engineered slope not steeper than 2:1 unless the 
slope is keyed at the toe. The slope shall be created by the placement of a filter layer protected 
by riprap material of sufficient size to withstand wind- and wave-generated forces at the site.  

The shoreline protection improvements authorized herein shall be regularly maintained by, and 
at the expense of, the permittee, lessee, assignee or other successor in interest to the Project. 
Maintenance shall include the collection of riprap material that becomes dislodged, the in-kind 
replacement of damaged or missing riprap material and associated filter fabric or other 
material, and the removal of debris on riprap. Within 30 days of notification by or on behalf of 
the Commission, the permittee or any successor in interest shall correct any identified 
maintenance deficiency. 

I. Stockpiling Materials near the Shoreline 
Prior to stockpiling any materials within the Commission’s jurisdiction, the permittee shall 
submit a stockpiling plan for review and approval by or on behalf of the Commission, pursuant 
to Special Condition II.A. The plan shall be signed by a qualified engineer and shall demonstrate 
that the shoreline can physically support stockpiling at the proposed location(s), and that the 
stockpiling would not result in adverse impacts to the Bay or the public access required by this 
permit. 

J. Geotechnical Report 
Prior to commencing construction, the permittee shall submit a final Geotechnical Report for 
the Project, signed by a licensed professional engineer, providing the geotechnical analysis 
supporting the Project’s 100% design plans. The Geotechnical Report will be reviewed and 
approved by or on behalf of the Commission pursuant to Special Condition II.A. 

K. Regional Project Database (EcoAtlas Project Tracker) 
Within 90 days of permit issuance, the permittee shall enter relevant project details, 
including the project’s approved MAMP, into the EcoAtlas regional project database 
(https://ptrack.ecoatlas.org/) to contribute towards regional tracking of restoration 
efforts. Furthermore, within 90 days of construction completion, the permittee shall 
update project details in EcoAtlas to reflect as-built conditions and status. Finally, 
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throughout the post-construction monitoring period, the permittee shall regularly upload 
to EcoAtlas the Project’s annual monitoring reports (according to the schedule required 
under Special Condition II.C), along with other relevant project documentation as 
determined by the permittee. For guidance on data entry requirements and instructions 
for uploading documents to the regional project database, visit BCDC’s website, or contact 
BCDC staff. 

L. Certification of Contractor Review 
Prior to commencing any grading, demolition, or construction, the general contractor or 
contractors in charge of that portion of the work shall submit written certification that 
they have reviewed and understand the requirements of the permit and the final BCDC-
approved plans, particularly as they pertain to work in environmentally sensitive areas. 

III. Findings 
This authorization is given on the basis of the Commission's findings and declarations that the 
work authorized herein is consistent with the McAteer-Petris Act, the San Francisco Bay Plan 
(Bay Plan), the California Environmental Quality Act (CEQA), and the Commission’s amended 
coastal zone management program for San Francisco Bay for the following reasons: 

A. Project Description and Existing Conditions  
1. Location, Site History, and Existing Conditions 

The approximately 320-acre Project site is located within the City of Hayward, in 
Alameda County, adjacent to San Francisco Bay and directly north of Highway 92. The 
site is located within EBRPD’s Hayward Regional Shoreline, a park consisting of 1,841 
acres of marshes, seasonal wetlands, and public trails. The site includes Hayward 
Marsh, a 145-acre pond and levee system constructed in the 1980s (authorized under 
BCDC Permit No. M1982.119.00) and designed to treat wastewater effluent and 
provide brackish habitat for wildlife; portions of San Francisco Bay; a segment of the 
Bay Trail; a portion of the 250-acre Cogswell Marsh to the north; a portion of the 
Hayward Area Recreation District (H.A.R.D.) Marsh to the south; and the Salt Marsh 
Harvest Mouse Preserve (Mouse Preserve) to the east, a 27-acre muted tidal marsh 
area owned and managed by the permittee for SMHM. 

Hayward Marsh was historically part of tidelands along the Hayward Regional 
Shoreline. It was diked in the 19th century for use as salt evaporation ponds, but 
commercial salt production ceased in the 1940s, after which the area remained 
unused and degraded for several decades. In the 1980s, the site was converted into a 
wastewater treatment system operated by the Union Sanitary District’s (USD) 
Alvarado Wastewater Treatment Plant. The treatment system was also augmented for 
use by wildlife, with islands constructed to provide habitat for federally-listed nesting 
birds. During its operation from 1984 to 2022, secondary-treated effluent entered the 
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site at Pond 1 and was progressively mixed with saltwater as it flowed through the 
Hayward Marsh pond system before being released into San Francisco Bay as treated 
brackish water. The wastewater treatment plant recently ceased operations in 2022, 
providing an opportunity for the Project to redesign the Hayward Marsh system to 
enhance the area’s ecological benefits. If left unchanged, Hayward Marsh’s existing 
tidal marsh and nesting island habitats are predicted to be lost in the coming decades 
due to rising seas. 

The Project site currently includes a range of land cover types. The approximately 145-
acre Hayward Marsh Area contains approximately 72 acres of freshwater treatment 
basin within Ponds 1, 2A, and 2B; 52 acres of brackish water basins within Ponds 3A 
and 3B; six acres of nesting islands within the treatment ponds that provide nesting 
habitat for federally listed birds, including CLT and WSP; the nine-acre mixing channel 
and four-acre northwest channel designed to convey water throughout the treatment 
system; ruderal uplands; developed areas; and transitional upland areas. 
Approximately 21 acres of tidal marsh and 36 acres of tidal open water are located 
along the margins of the Project site to the west, north, and south of Hayward Marsh, 
including along the site’s outer Bay shoreline to the west, within Cogswell Marsh to 
the north, and within H.A.R.D. Marsh to the south. The Project site also includes 
approximately 49 acres of muted tidal marsh; 14 acres of muted tidal open water; four 
acres of muted tidal salt panne; 0.4 acres of barren rock; 0.3 acres of a flood control 
channel; eight acres of non-tidal salt panne; two acres of seasonal wetlands; and other 
ruderal upland, transitional upland, and developed areas. 

Currently, an approximately 2,730-linear-foot portion of the Bay Trail runs along the 
Bayfront Levee at the west end of the Project site. The Bay Trail has been subject to 
temporary closures in the past, due to erosion and repair of the Bayfront Levee. The 
Bay Trail continues south of the project site to the H.A.R.D. Marsh Interpretive Center. 
To the north it continues adjacent to Cogswell Marsh. 

2. Project Description 
The Project would conserve, enhance, and restore sensitive coastal resources within 
the Hayward Marsh system and provide unique public access opportunities. It would 
implement a portion of the HASPA Master Plan—a multi-agency climate adaptation 
strategy for the Hayward shoreline area, dated February 2021. The Project would 
restore Hayward Marsh to a more naturalized condition, improve habitat quality, and 
prepare the area for anticipated sea level rise. The entire area would be managed for 
wildlife and public access. Project activities would include enhancements to an 
existing Bay Trail segment, construction of a living shoreline system along the site’s 
outer levee (Bayfront Levee), full tidal breaching of Pond 3B, creation of transitional 
levee slopes and channel excavations within Pond 3B and other ponds, creation of an 
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“Interim Levee” to protect habitat areas created throughout the Project site, 
enhancements to existing nesting islands and creation of new nesting islands for use 
by special status and other bird species, improvements to the channels within the 
Mouse Preserve to enhance tidal flows, and the creation of a new upland area 
adjacent to the Mouse Preserve designed to transition into tidal marsh habitat as sea 
levels rise. The main project elements are summarized below.  

a. Project elements fully or partially within BCDC jurisdiction 
The project would include the following project elements fully or partially within 
BCDC jurisdiction. 

To create a new transitional upland area adjacent to the Mouse Preserve, the 
permittee would remove an existing levee road that bifurcates the marsh complex 
and fill and grade the eastern portions of Ponds 1 and 2A and all of Pond 2B to 
form a continuous upland area that slopes downwards to the Mouse Preserve at a 
gentle, approximately 60:1 slope. The gentle slope would allow the upland area to 
gradually become tidal marsh habitat as existing tidal marsh habitat in the Mouse 
Preserve becomes inundated due to rising sea levels. Inboard side slopes on the 
western half of Pond 1 would be re-graded to approximately 10:1 slopes to reduce 
erosion and provide additional transition zones. Additionally, small channels would 
be excavated in the eastern portion of the Mouse Preserve to improve water 
circulation, which would allow the site to provide higher quality habitat for fish 
and other aquatic species while limiting the ability of mosquitoes to breed. 

Along the Project site’s Bayfront Levee adjacent to San Francisco Bay, where the 
Bay Trail currently crosses Hayward Marsh, the Project would include widening the 
top of the existing levee on the inboard side to widen the Bay Trail and improve 
management access. It would also include creating a variable 20:1-to-30:1 slope 
inboard of the levee to allow for transitional marsh habitat to form within Pond 
3B. To enhance public access, the Bay Trail would be resurfaced, and relevant 
seating and signage would be installed. Optionally, the permittee may also raise 
the elevation of the Bay Trail by up two feet. 

Along the outboard side of the Bayfront Levee, a living shoreline system would be 
constructed. Designed to provide shoreline protection and wildlife habitat, it 
would involve several components. First, a rock berm, interspersed with rocky 
headlands and overlain with a cobble/gravel beach, would be built offshore of and 
parallel to the Bayfront Levee. This would also include removal and re-use of some 
existing riprap located along the Bayfront Levee, which would be used to form a 
portion of the berm. Second, fine sediment fill would be placed between the rock 
berm and the Bayfront Levee up to marsh plain elevations to expand and enhance 
the existing remnant tidal marsh habitat in this area. Large wood and boulders 
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would be placed within the marsh area to provide additional wave protection 
stabilization and assist the tidal marsh to establish. Finally, further offshore of the 
marsh and rock berm, breakwaters composed of large rock may be installed within 
the Bay. These would be an optional element, subject to funding and 
constructability limitations. The primary purpose of the breakwaters would be to 
attenuate wave energy and facilitate deposition of sediment landward of the 
breakwaters. They would reach from the Bay floor up to an elevation between 
approximately mean high water and mean higher high water, where they would 
provide habitat for oysters and other marine invertebrates, and be used by 
shorebirds. 

At Pond 3B, the permittee would convert the pond to full tidal flow by creating a 
breach between San Francisco Bay and Pond 3B through the Mixing Channel. The 
permittee would also remove the existing Mixing Channel levees that run adjacent 
to Pond 3B to create new tidal connectivity between Pond 3B and the H.A.R.D. 
Marsh. The portion of the Northwest Channel bordering Pond 3B would be filled to 
accommodate Pond 3B’s extended margin, and a new culvert would be installed 
between Pond 3B and Cogswell Marsh to create tidal connectivity between 
Cogswell Marsh and Hayward Marsh. All of Pond 3B’s margins would be regraded 
to form gentle 20:1-to-30:1 levee side slopes to allow transitional habitat to form 
along the margins of Pond 3B. As an option, fill material would be added to Pond 
3B to increase the elevation so that it would more quickly establish tidal marsh 
habitat. 

The Project would also involve creation of an Interim Levee running generally 
north to south through the Project site. The levee that separates Pond 3A from 
Ponds 2A and 2B would be increased to 16.3 feet in elevation (14.3 feet post-
settlement), and the top widened to 16 feet to form the Interim Levee, which is a 
nature-based climate adaptation feature identified in the HASPA Master Plan. The 
Interim Levee would be designed to protect the Mouse Preserve, new marsh 
habitat created within Pond 2B, and the avian nesting islands in Pond 2A from sea-
level rise once the Bayfront Levee system is overtopped by rising sea levels, and 
would be capable of supporting the Bay Trail in the future when the existing Bay 
Trail alignment is no longer functional. 

A ditch plug would be installed where the Interim Levee meets the Northwest 
Channel to connect the levee alignment to Cogswell Marsh to the north. Where 
the Interim Levee runs adjacent to Pond 2A and Pond 3A, the levee’s side slopes 
would be graded to create a 10:1 slope. To accommodate the design elevation of 
the new Interim Levee, the Project would include expanding the base of the 
existing levee into existing tidal marsh and muted tidal marsh habitats, with either 
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a 5:1 or 10:1 side slope on west side of the Interim Levee, and a 3:1 side slope on 
the south end of the levee. 

The Project would convert all of Pond 2B and the eastern portion of Ponds 1 and 
2A into an upland area with a maximum elevation of at least 12 feet and a variable 
60:1 slope into the Mouse Preserve as described above. Where the Interim Levee 
traverses through this upland area, the inboard (east) levee side slope would have 
a 3:1 slope from the top of the levee to the top of the new upland area. The 
outboard (west) levee side slope would have a variable, gentle slope into the 
Mixing Channel. All other levees surrounding Pond 1, Pond 2A, Pond 2B, and Pond 
3A would be graded to create 10:1 slopes. 

The Project would involve removal of 12 existing water control structures and 
installation of 14 water control structures (including five replacement structures 
and nine new structures). All water control structures to be removed no longer 
function properly. New water control structures would allow EBRPD to continue to 
manage water levels within Ponds 2A and 3A to prevent predators from accessing 
the new and improved nesting islands and allow EBRPD to continue to manage 
flows into and out of the Mouse Preserve. 

b. Project activities outside BCDC Jurisdiction 
The Project would include the following project elements currently outside BCDC 
jurisdiction. Within Ponds 2A and 3A, the Project would include modifications to 
avian nesting islands used by CLT and other species. It would involve enhancing 
one existing island in Pond 3A and two existing islands in Pond 2A to expand 
available nesting habitat. In addition, one new island would be constructed in each 
of Ponds 3A and 2A. Three islands would be removed: two small islands in Pond 
3A, and one in Pond 2A. The Pond 3A islands to be removed are located near the 
existing and proposed islands within Pond 3A, and would be removed to create 
room for new island creation and existing island enhancements. The Pond 2A 
island would be removed due to predator management issues resulting from 
proximity to the Interim Levee, and because the island does not currently provide 
quality nesting habitat for CLT or WSP. Together, the Project would reduce the 
total number of individual islands within Ponds 2A and 3A, but would result in a 
net increase in quality island habitat by area. 

In addition, new channels would be excavated within the interior of Ponds 2A, 3A, 
and 3B to improve tidal flows and foraging habitat in these areas. Finally, the 
Project would include removal of a dichlorination facility and baffles in Pond 1. 
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B. Use 
The Bay Plan Maps designate those areas that should be reserved for priority land uses on 
the Bay shoreline. As shown on Bay Plan Map No. 6, the Project site is located in the 
“Hayward Regional Shoreline (East Bay Regional Park District)—Hayward Area Recreation 
and Park District Shoreline” Waterfront Park / Beach Priority Use area. Moreover, Bay 
Plan Map 6, Policy No. 4 (Hayward Shoreline) states “Preserve interpretive center. 
Continue to manage for wildlife habitats and wildlife, and provide wildlife compatible 
recreation activities. Maintain trails and continue to provide environmental education.” 
The Project is consistent with these requirements, as it would preserve, expand, and 
enhance wildlife habitat, as well as widen and improve the existing Bay Trail along the 
shoreline. The Bay Trail and associated amenities would be designed to be compatible 
with wildlife as further described in Section III.D. The interpretive center would not be 
impacted by the Project. 

C. Bay Fill 
Section 66605 of the McAteer-Petris Act provides that further filling of the Bay may be 
authorized by the Commission only when public benefits from fill clearly exceed public 
detriment from the loss of water areas, and is limited to water-oriented uses or minor fill 
for improving shoreline appearance or public access to the Bay. Additionally, fill in the Bay 
should be authorized only if: no alternative upland location is available for such purpose; 
the water area authorized to be filled is the minimum necessary to achieve the purpose of 
the fill; harmful effects to the Bay and its waters are minimized; the fill is constructed in 
accordance with sound safety standards; the fill establishes a permanent shoreline to the 
maximum extent feasible; and the applicant has valid title to the property in question. 

1. Authorized Fill 
The project would include permanent Bay fill for shoreline protection of public access 
and habitats, and to restore and enhance wildlife habitat. The living shoreline system, 
described in Section III.A.2 above, would involve placement of up to approximately 
2.38 acres (18,325 cubic yards) of Bay fill. In addition, approximately 0.05 acres (1,500 
cubic yards) of existing riprap along the Bayfront Levee would be removed and re-
used in the rock berm, resulting in net Bay fill increase of approximately 2.33 acres 
(16,825 cubic yards). 

The Interim Levee would include placement of approximately 6.43 acres (50,974 cubic 
yards) of Bay fill, including riprap that would be buried within the levee. 

The H.A.R.D. marsh rock toe slope protection would entail approximately 0.14 acres 
(699 cubic yards) of Bay fill. 
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The installation and removal of water control structures and associated pilings and 
other elements would result in a net increase of approximately 0.12 acres (81 cubic 
yards) of Bay fill. 

In addition, the Project would involve approximately 0.48 acres (1,666 cubic yards) of 
excavation in the Bay for the Mouse Preserve channels, and approximately 0.04 acres 
(285 cubic yards) of excavation for the Mixing Channel excavation and levee breaches 
connecting the H.A.R.D. Marsh to Pond 3B. 

In total, the Project would result in a net placement of approximately 9.02 acres 
(68,579 cubic yards) of Bay fill.  However, through the proposed levee breaches, 
grading changes, and hydrology modifications throughout the Project site, the Project 
overall would result in a net increase in Bay jurisdictional areas of approximately 81.14 
acres, including approximately 7.37 acres of tidal marsh, 18.29 acres of tidal open 
water, 6.78 acres of muted tidal marsh, 5.40 acres of muted tidal open water, and 
43.30 acres of nesting bird ponds. 

2. Water-oriented Use and Public Benefit vs Public Detriment 
All fill associated with the Project is for water-oriented uses. The living shoreline 
system along the Bayfront Levee is a water-oriented use in that it would provide wave 
attenuation and shoreline protection benefits for the public access and wildlife habitat 
areas at the interior of the Project site, while simultaneously providing aquatic wildlife 
habitat benefits along the Bay shoreline. Similarly, the H.A.R.D. Marsh rock toe berm is 
water-oriented in that it would provide stabilization for levee breaches that would 
enhance tidal connectivity to the tidal site. The fill for the Interim Levee is water-
oriented in that it would provide shoreline protection for aquatic habitat areas within 
the Project site. The net fill for the water control structures is water-oriented in that 
the structures would improve tidal connectivity and enable water levels to be 
managed for wildlife throughout the Project site. 

All fill is designed to benefit and enhance the sea level rise resilience of public access or 
wildlife habitats, and the impacts from the fill placement would be outweighed by the net 
increases in tidal and muted tidal habitat areas as described above. Therefore, the public 
benefits from the fill exceed the public detriment. 

3. Alternative Upland Location 
There is no alternative upland location for the fill proposed that would serve its intended 
purposes. The living shoreline system requires Bay fill to provide offshore wave 
attenuation, shoreline protection, and tidal marsh and other aquatic habitat. The H.A.R.D. 
Marsh rock toe berm requires some fill to provide a stable slope to the Bay floor and 
stabilize the levee breach. Likewise, the Interim Levee requires some fill to provide a stable 
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levee slope along the shoreline. Finally, the water control structures inherently require 
some fill to serve their intended purpose to control hydrology in the site.    

4. Minimum Amount Necessary 
The Project has been designed to require the minimum amount of fill necessary to achieve 
the Project goals. The living shoreline system would require more fill than a standard riprap 
revetment slope that has often been used in many other areas around the Bay. Similarly, 
the Interim Levee slope would include broader slopes than a traditional levee, thereby 
involving more fill. However, as described further in Section III.C.6, the San Francisco Bay 
Plan Shoreline Protection policies emphasize the benefits of natural and nature-based 
solutions, and state that ecosystem benefits should be considered in determining the 
amount of fill necessary for the project purpose. Considering the benefits of the nature-
based solutions over more traditional shoreline protection features, the amount of fill 
proposed for these elements is the minimum amount necessary to achieve the project 
goals. 

The H.A.R.D. Marsh rock toe berm adjacent to the Pond 3B levee breach has been designed 
with the minimum amount of fill necessary to prevent edge erosion of new and existing 
marsh habitat. Likewise, the water control structures have been designed with the 
minimum amount of fill necessary to convey and manage water as needed throughout the 
site to manage the ponds for wildlife. 

5. Effects on Bay Resources 
In addition to Section 66605(d) of the McAteer-Petris Act regarding the impacts of fill on 
Bay resources, the Bay Plan contains related policies which further implement this 
statutory requirement, cited below. 

a. Tidal Marsh and Tidal Flat Policies 
(1) Applicable Policies 

Bay Plan Tidal Marshes and Tidal Flats Policy No. 5 states, in part, that “where 
feasible, former tidal marshes and tidal flats…should be restored to tidal action 
in order to replace lost historic wetlands or should be managed to provide 
important Bay habitat functions, such as resting, foraging and breeding habitat 
for fish, other aquatic organisms, and wildlife…” and that “…habitat projects 
should be sustained by natural processes, increase habitat connectivity, 
restore hydrological connections, provide opportunities for endangered 
species recovery, and provide opportunities for landward migration of Bay 
habitats…” 

The policies further state, in part, that “tidal marshes and tidal flats should be 
conserved to the fullest possible extent…” (Policy No. 1), that “any habitat 
project should include clear and specific long-term and short-term biological 
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and physical goals, success criteria, a monitoring program, and as appropriate, 
an adaptive management plan…” (Policy No. 6), that “if a habitat project’s 
success criteria have not been met, benefits and impacts should be analyzed to 
determine whether appropriate adaptive measures should be implemented” 
(Policy No. 7), and that the “…design, amount, duration, and extent of 
monitoring and complexity of the adaptive management plan required for a 
habitat project should be consistent with the purpose, size, impact, level of 
uncertainty, and/or expected lifespan of the project. Habitat projects should 
have a funding strategy for monitoring and adaptive management of the 
project” (Policy No. 8). 

Fish, Other Aquatic Organisms and Wildlife Policy No. 6 states, in part, that 
“allowable fill for habitat projects in the Bay should (a) minimize near term 
adverse impacts to and loss of existing Bay habitat and native species; (b) 
provide substantial net benefits for Bay habitats and native species; and (c) be 
scaled appropriately for the project and necessary sea level rise adaptation 
measures in accordance with the best available science…” 

(2) Analysis 
The Project would temporarily impact 4.4 acres of tidal marsh and 0.5 acres of 
muted tidal marsh due to SMHM avoidance and minimization measures, 
including exclusion fencing and vegetation removal. These areas would be 
restored and monitored following project completion pursuant to the project’s 
approved MAMP. In addition, approximately 3.8 acres of tidal marsh and 1.0 
acres of muted tidal marsh would be permanently impacted by placement of 
the Interim Levee. However, as described in Section III.C.1 above, the Project is 
expected to result in an overall increase of 7.37 acres of tidal marsh and 6.78 
acres of muted tidal marsh. 

The Project was also designed to maximize the amount of area that tidal marsh 
and muted tidal marsh can expand into with future sea level rise. It would 
result in a net increase of approximately 13.80 acres of transitional uplands 
adjacent to wetland areas, and 33.80 acres of additional uplands adjacent to 
the transitional areas, both of which would be planted with native species and 
could provide future marsh transgression space with sea level rise. 

The Project includes fill for habitat to create the living shoreline system along 
the Bayfront Levee. The fill features have been designed to minimize near term 
adverse impacts and are expected to provide a substantial net benefit to Bay 
habitats and native species, while providing shoreline protection and 
strengthening sea level rise resilience for the Bay Trail and restoration areas 
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located inland of the Bay Trail. The fill for marsh habitat would expand an area 
of beneficial tidal marsh that has been actively eroding. The rock berm, rocky 
headlands, and cobble/gravel beach system bayward of the marsh would help 
to protect and stabilize the marsh and would be built at a gradual slope of 10:1 
that would help to dissipate wave energy. 

The offshore breakwater structures would be designed to provide habitat 
benefits for oysters, other invertebrates, and shorebirds. They would also 
cause waves to break on or over the structures and mitigate wave loading on 
the existing Bayfront Levees and existing marsh habitat. Landward of the 
breakwaters, the reduction in wave loading on the mud flat would promote 
sediment deposition and vegetation establishment, eventually creating 
additional areas of natural low marsh habitat. 

To ensure the success of created wetlands and other habitats at the site, the 
permittee prepared a draft 5-year MAMP, including monitoring methods; 
reporting; an adaptive management plan; and relevant performance criteria. 
Special Condition II.C requires the permittee to submit a final MAMP, and to 
monitor the created habitat areas, submit annual monitoring reports, and 
conduct appropriate adaptive management actions if the success criteria are 
not being met.  

To effectively track the success of restoration efforts on a regional scale, Special 
Condition II.K requires the permittee to upload relevant project data and 
information to EcoAtlas, a web-based regional project database that integrates 
maps, project plans, site conditions, and other elements for restoration efforts 
throughout California. This requirement is consistent with San Francisco Bay 
Plan Tidal Marsh and Flats Policy No. 9, which states that “the Commission 
should encourage and support regional efforts to collect, analyze, share, and 
learn from habitat monitoring data” and that “the Commission should 
encourage monitoring for habitat restoration projects that coordinates with 
regional efforts and improves the value and usefulness of data.” 

Therefore, the Project as conditioned can be found consistent with relevant 
Bay Plan policies related to tidal marsh and tidal flats. 

b. Fish and Wildlife Impacts 
(1) Applicable Bay Plan Policies 

The Bay Plan Fish, Other Aquatic Organisms and Wildlife Policy No. 1 states 
that “to assure the benefits of fish, other aquatic organisms and wildlife for 
future generations, to the greatest extent feasible, the Bay's tidal marshes, 
tidal flats, and subtidal habitat should be conserved, restored and increased.”  
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Moreover, Policy No. 4 states, in part, that “the Commission should: a) consult 
with the California Department of Fish and Wildlife and the U.S. Fish and 
Wildlife Service or the National Marine Fisheries Service whenever a proposed 
project may adversely affect an endangered or threatened plant, fish, other 
aquatic organism or wildlife species; b) not authorize projects that would result 
in the “taking” of any plant, fish, other aquatic organism or wildlife species 
listed as endangered or threatened pursuant to the state or federal 
Endangered Species Acts, or the federal Marine Mammal Protection Act, or 
species that are candidates for listing under these acts, unless the project 
applicant has obtained the appropriate “take” authorization from the U.S. Fish 
and Wildlife Service, National Marine Fisheries Service or the California 
Department of Fish and Wildlife; and c) give appropriate consideration to the 
recommendations of the California Department of Fish and Wildlife, the 
National Marine Fisheries Service or the U.S. Fish and Wildlife Service in order 
to avoid possible adverse effects of a proposed project on fish, other aquatic 
organisms and wildlife habitat.” 

Policy No. 3 states that “In reviewing or approving habitat restoration projects or 
programs the Commission should be guided by the best available science, 
including regional goals, and should, where appropriate, provide for a diversity of 
habitats for associated native aquatic and terrestrial plant and animal species.” 

(2) Analysis 
The Project involves various activities in the Bay and along the shoreline that 
have the potential to impact fish, wildlife, and associated Bay habitats, 
including dewatering; grading along the shoreline; and construction of various 
Bay fill features, including the living shoreline system, levees, transitional 
areas, and other shoreline protection elements. 

On July 10, 2025, the USFWS issued a Biological Opinion, titled “Formal 
Consultation on Restore Hayward Marsh Project, City of Hayward, Alameda 
County, California (U.S. Army Corps of Engineers File Number SPN-2020-
00450)” (USFWS Biological Opinion). The USFWS Biological Opinion includes an 
Incidental Take Statement authorizing take of five federally listed species, as 
described below. 

Take of CRR may result from noise, vibrations, visual disturbances, the use of 
equipment near marsh habitat for construction and vegetation removal, and 
impacts to tidal marsh areas. However, the USFWS found that the project 
would result in a significant benefit overall for CRR, due to the overall net gains 
in habitat area of tidal and muted tidal marsh, creation of new tidal marsh 
channels, and other benefits. 



Staff Recommendation for Restore Hayward Marsh Project Page 31 
Permit Application No. 2024.005.00 August 15, 2025 

 

 

Take of CLT may occur due to the use of vehicles and large equipment during 
construction that may interfere with normal behaviors, and due to impacts to 
certain nesting islands (which are not currently used by the birds). However, 
overall the USFWS found that the project would be beneficial for CLT as it 
would result in a net increase and improvement of existing nesting and 
foraging habitat area, including offshore breakwaters, nesting ponds, and 
nesting islands.   

Take of WSP may occur due to impacts to salt pannes and nesting islands 
(which are not currently used by the birds), and due to vehicles and large 
equipment during construction activities. However, the USFWS found that the 
project would be beneficial overall to WSP due to net expansions and 
improvements to nesting and foraging habitat. 

Take of SMHM may occur due to impacts to habitat; construction noise, 
vibrations, and visual effects; and the use of vehicles and large equipment 
during construction. However, the USFWS found that the project overall would 
result in a significant net benefit to the species due to net expansions and 
improvements to habitat areas (tidal and muted tidal marsh), as well as the 
creation of transitional upland and upland areas that would provide high tide 
refugia and allow the marsh areas to expand or transgress inland in the future. 

Take of LFS may result due to impacts from in-water work, dewatering, and 
impacts to areas of tidal or muted tidal marsh and open water. However, like 
the other federally listed species impacted by the Project, USFWS found that 
the project would provide a significant benefit overall for the species due to 
net expansions of marsh and open water habitats and creation of adjacent 
transitional areas that would allow these areas to expand and transgress inland 
over time. 

The USFWS Biological Opinion also requires numerous best management 
practices and species-specific avoidance and minimization measures, including 
related to pre-construction surveys, buffer areas, biological monitoring, 
exclusion fencing, sound mitigation, in-water work, pile-driving measures, 
dewatering, and others. 

On August 8, 2025, CDFW issued a Restoration Management Permit (RMP) for 
the Project. CDFW found that the project would result in a substantial net 
benefit to native fish, native wildlife, native plants, or the habitat of native fish, 
native wildlife, or native plants—which is a requirement for the issuance of an 
RMP pursuant to the California Restoration Management Permit Act of 2024. 
The RMP authorizes take of LFS, steelhead (Oncorhynchus mykiss), green 
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sturgeon (Acipenser medirostris), and white sturgeon (Acipenser 
transmontanus) due to dewatering and relocation of species to move the fish 
out of harm’s way. It also authorizes take of CRR, SMHM, CLT, WSP, and 
California black rail (Laterallus jamaicensis coturniculus) due to impacts similar 
to those described in the USFWS Biological Opinion described above, including 
restoration-related vegetation removal, general restoration activities, and use 
of construction equipment on levees and in or marsh or foraging habitats. The 
RMP includes a suite of required measures to reduce impacts to the species, 
including but not limited to use of designated biological monitors; 
implementation of a Covered Fish Species Dewatering, Exclusion, and 
Relocation Plan; measures to reduce impacts from pile-driving, dewatering and 
cofferdam construction; species-specific measures for the species that would 
be subject to take as listed above; general best management practices; and 
other measures. 

Special Condition II.D requires the permittee to conduct work consistent with 
the USFWS Biological Opinion and the CDFW RMP and to implement avoidance 
and minimization measures to protect Bay resources and water quality during 
construction and project implementation.  

In addition, it requires the permittee to submit a copy of the forthcoming 
NMFS Biological Opinion prior to commencing work, and to conduct work 
consistent with the best management practices and avoidance and 
minimization measures listed in the Biological Opinion. 

It is expected that the NMFS Biological Opinion will authorize take of salmonids 
that could enter Ponds 2A or 3A through water control structures and have 
limited ability to get out of the ponds. In addition, although Pond 3B would be 
open to full tidal action, due to limited entry and exit points (a breach on the 
southern side and a water control structure on the northern side), salmonids 
that enter this pond may also have limited ability to get out. Therefore, it is 
expected that the NMFS Biological Opinion will include requirements that 
intake of water into Ponds 2A and 3A would not occur during the salmonid 
migration season (December 1 through April 30). 

Therefore, the project as conditioned can be found consistent with relevant 
Bay Plan policies related to fish, other aquatic organisms, and wildlife. 

c. Water Quality 
(1) Applicable Policies 

Bay Plan Water Quality Policy No. 1 states, in part, that “Bay water pollution should 
be prevented to the greatest extent feasible. The Bay's tidal marshes, tidal flats, 
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and water surface area and volume should be conserved and, whenever possible, 
restored and increased to protect and improve water quality.” 

Policy No. 2 states, in part, that “water quality in all parts of the Bay should be 
maintained at a level that will support and promote the beneficial uses of the 
Bay…” and “the policies, recommendations, decisions, advice and authority of the 
State Water Resources Control Board and the Regional Board, should be the basis 
for carrying out the Commission's water quality responsibilities.” 

Additionally, Policy No. 3 states, in part, that “new projects should be sited, 
designed, constructed and maintained to prevent or, if prevention is infeasible, 
to minimize the discharge of pollutants into the Bay by: (a) controlling 
pollutant sources at the project site; (b) using construction materials that 
contain nonpolluting materials; and (c) applying appropriate, accepted and 
effective best management practices…” 

(2) Analysis 
The SFBRWQCB issued a Water Quality Certification for the Project on August 
1, 2025. The Project may impact water quality during construction and 
implementation due to ground-disturbing activities that may increase erosion 
and sedimentation or discharge debris or other materials into the Bay. The 
Project would also cause impacts to wetlands and open water areas, but would 
also result in a substantial net increase in numerous beneficial aquatic and 
upland habitats as described in sections III.C.1, III.C.5.a, and III.C.5. 

To address potential water quality impacts during construction, the Project 
would include numerous avoidance and minimization measures, including but 
not limited to developing and implementing a Material Disposal Plan, a Spill 
Prevention and Response Plan, and a Stormwater Pollution Prevention Plan; 
measures to control runoff; measures to avoid transmission of construction 
related materials or wastes into the Bay; biological monitoring; and other 
practices. 

Special Condition II.D.4 requires the permittee to conduct work consistent with 
the Water Quality Certification and to implement avoidance and minimization 
measures and best management practices to protect water quality during 
construction. 

Special Condition II.E.5 is included to ensure that the project develops and 
implements a Quality Assurance Project Plan (QAPP), which would detail 
procedures and screening guidelines to reuse imported fill at the Project site. 
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In addition, it is expected that the NMFS Biological Opinion will include 
requirements to ensure that the water in the managed Ponds 2A and 3A has 
resonance times of 3 days or less, in order to ensure sufficient water 
circulation in the ponds. 

Therefore, the project as conditioned can be found consistent with relevant 
Bay Plan policies related to water quality. 

6. Safety of Fills and Permanent Shoreline 
a. Applicable Policies 

In addition to Sections 66605(e) and 66605(f) of the McAteer-Petris Act regarding 
safety of fills and the establishment of a permanent shoreline, the Bay Plan 
contains relevant policies related to Shoreline Protection and Safety of Fills that 
implement these statutory requirements. 

Shoreline Protection Policy No. 1 states, in part, that: “new shoreline protection 
projects and the maintenance or reconstruction of existing projects and uses 
should be authorized if: (a) the project is necessary to provide flood or erosion 
protection…; (b) the type of the protective structure is appropriate for the project 
site, the uses to be protected, and the causes and conditions of erosion and 
flooding…; (c) the project is properly engineered to provide erosion control and 
flood protection for the expected life of the project based on a 100-year flood 
event that takes future sea level rise into account…; (d) the project is…designed 
and constructed to prevent significant impediments to physical and visual public 
access; (e) the protection is integrated with current or planned adjacent shoreline 
protection measures; and (f) adverse impacts to adjacent or nearby areas, such as 
increased flooding or accelerated erosion, are avoided or minimized...” 

Shoreline Protection Policy No. 3 states, in part, that “riprap revetments… should 
be constructed of properly sized and placed material that meet sound engineering 
criteria for durability, density, and porosity.” Policy No. 4 states, in part, that 
“authorized protective projects should be regularly maintained according to a 
long-term maintenance program…”, while Policy No. 5 states, in part, that 
“…shoreline protection projects should evaluate the use of natural and nature-
based features…and should incorporate these features to the greatest extent 
practicable.”  

Finally, Policy No. 6 states, in part, that “adverse impacts to natural resources and 
public access from new shoreline protection should be avoided…” 

b. Analysis 
The Project includes various shoreline protection elements as described under 
Section III.A above, including a living shoreline system along the Bayfront Levee, a 
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rock toe slope to protect new levee breaches connecting H.A.R.D Marsh to Pond 
3B, an Interim Levee to protect habitats created through the Project, and possible 
increases in levee elevations for the Bayfront Levee and levees surrounding Ponds 
2A, 3A, and 3B.  

The Project would employ mostly natural and nature-based solutions to shoreline 
protection and flood protection, in accordance with Shoreline Policy Protection 
No. 6. As discussed above, the living shoreline system along the Bayfront Levee is 
expected to provide both shoreline protection and wildlife habitat benefits. The 
North-south segment of the Interim Levee would be built with gradual, 5:1 or 10:1 
slopes adjacent to the H.A.R.D. Marsh side, and 3:1 slopes on the Mouse Preserve 
side, which would allow it to provide space for marsh transgression as sea levels 
rise in the future. The East-west segment of the Interim Levee slopes would be 
built at a 2:1 slope to avoid and minimize impacts to tidal channels. Other levee 
slopes in the Project site, including in Ponds 2A, 3A, and 3B, would be built at 
gentle slopes ranging from 10:1 to 30:1 to allow gentle upland transitional areas 
habitat that would allow marsh transgression as sea levels rise. 

The rock toe slope protection to protect levee breaches connecting H.A.R.D Marsh 
to Pond 3B, while not a nature-based solution, is a relatively small impact area and 
is necessary to prevent erosion of new and existing marsh that would otherwise 
result from increased flow velocities associated with the levee breach. 

All shoreline protection elements are required to provide protection for areas of 
public access or wildlife habitat, and are not expected to create any adverse 
impacts to views or public access or result in adverse flooding impacts to adjacent 
areas. 

Special Condition II.H includes requirements for the shoreline protection, to 
ensure that riprap is constructed consistent with standards specified by Caltrans or 
USACE and is the minimum fill necessary for this work, and that all shoreline 
protection elements authorized herein are regularly maintained.  

Special Condition II.I requires that the permittee submit a stockpiling plan for 
review and approval by or on behalf of the Commission to ensure that stockpiling 
would not result in adverse impacts to the Bay or the public access required by this 
permit.  

To ensure the fill authorized herein is constructed to comply with sound safety 
standards, Special Condition II.A requires the permittee to submit professionally 
prepared engineering plans for in-water work prior to construction and to conduct 
work consistent with the plans. Special Condition II.J requires the permittee to 
submit a final geotechnical report in support of the final design. 
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Special Condition II.G requires the permittee to submit final As-Built Plans once the 
project is constructed, to ensure it was constructed as approved and so that 
Commission staff are fully aware of final site conditions, including which of the 
various optional elements of the Project are built.  

Therefore, the Project as conditioned can be found consistent with relevant Bay 
Plan policies related to safety of fill and shoreline protection. 

For a discussion of Flooding and Sea Level Rise, see Section III.F. 

7. Valid Title 
The permittee currently owns or leases most of the Project site, except for one parcel 
located along the southern end of the Project site, currently owned by H.A.R.D. The 
permittee is in the process of acquiring this parcel. Special Condition II.F requires that 
the permittee submit proof of adequate property interest in that parcel prior to 
starting work in that area, to ensure the permittee has valid title to the property 
where work is authorized or required herein. 

In addition, the permittee currently leases a portion of the Project site (APN No. 438-
0080-013-08) from the State Land Commission. The lease is currently set to expire on 
October 30, 2030, which is prior to the length of authorization of this permit. Special 
Condition II.F requires the permittee to submit a copy of the updated lease, once 
renewed, for review and approval by or on behalf of the Commission. 

D. Public Access 
The Commission finds that the Project, as conditioned, is consistent with the McAteer-
Petris Act and Bay Plan policies related to public access for the following reasons: 

1. Maximum Feasible Public Access 
a. Applicable Policies 

Section 66602 of the McAteer-Petris Act states, in part, that “maximum feasible 
public access, consistent with a proposed project, should be provided,” and 
Section 66632.4 states, in part, that “within any portion or portions of the 
shoreline band that are located outside the boundaries of water-oriented priority 
land uses…the Commission may deny an application for a permit for a proposed 
project only on the grounds that the project fails to provide maximum feasible 
public access, consistent with the proposed project, to the bay and its shoreline.”  

Bay Plan policies on Public Access state, in part, that “a proposed fill project should 
increase public access to the Bay to the maximum extent feasible” (Policy No. 1), 
“maximum feasible access to and along the waterfront and on any permitted fills 
should be provided in and through every new development in the Bay or on the 
shoreline, whether it be for housing, industry, port, airport, public facility, wildlife 



Staff Recommendation for Restore Hayward Marsh Project Page 37 
Permit Application No. 2024.005.00 August 15, 2025 

 

 

area, or other use” (Policy No. 2), and “whenever public access to the Bay is 
provided as a condition of development, on fill or on the shoreline, the access 
should be permanently guaranteed” (Policy No. 6). 

b. Analysis 
(1) Existing Public Access and Context 

BCDC Permit No. M1982.119.00, issued to EBRPD on January 26, 1983, requires 
a public access area consisting of a 1,000-linear-foot, 12-foot-wide public 
access path along the Bayfront Levee, along with a public access sign. 

In addition, BCDC Permit No. M1981.108.00, issued to EBRPD on October 19, 
1981, requires a public access area at H.A.R.D. Marsh consisting of a 0.8-mile 
trail segment. The trail segment is mostly located outside of the Project site 
along the southern side of H.A.R.D. marsh, but a 640-linear-foor portion 
overlaps with the southwestern corner of the Project site. The permit also 
requires the installation of two public access signs. 

The trail segments required under these two permits are part of the Bay Trail, 
which also continues along the shoreline both north and south of the Project 
site. The current Bay Trail within the Project site consists of a gravel path 
ranging from approximately 8.5 to 10 feet in width. The Bayfront Levee, upon 
which the Bay Trail was built, is armored on the outboard side with riprap. 
Segments of the Bayfront levee have eroded into the San Francisco Bay due to 
wave impacts. At times, this erosion has caused temporary closures of the Bay 
Trail for repairs. 

(2) Public Access Provided by the Project 
As required in Special Condition II.B.1, the Project would provide an 
approximately 1.13-acre (49,170-square-foot) public access area, including an 
approximately 2,730-linear-foot Bay Trail segment along the shoreline. The 
entire Bay Trail segment that would be provided by the Project already exists, 
but the Project would include trail and levee enhancements as described 
further below. The 2,730-linear-feet required herein incorporates the entire 
1,000-linear-foot segment required under BCDC Permit No. M1982.119.00, as 
well as the northernmost 640 linear feet of the 0.8-mile segment required 
under BCDC Permit No. M1981.108.00. Therefore, this permit authorizes and 
requires an additional approximately 1,089 linear feet of Bay Trail beyond what 
is currently required in existing permits. 

As described in Section I.E, the public access area required herein supersedes 
the entire public access area required under BCDC Permit No. M1982.119.00, 
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and the northernmost 640 linear feet of the 0.8-mile segment required under 
BCDC Permit No. M1981.108.00.  

The public access requirement of this permit would ensure that these originally 
required areas of public access would continue to be provided, as beneficially 
modified by the Project. 

The majority of the Project site would be kept off limits to public access to 
avoid impacts to sensitive wildlife as described in Section III.D.4 below. The Bay 
Trail segment along the shoreline, including the proposed enhancements as 
described further below, therefore represent the maximum feasible public 
access consistent with the proposed project, in accordance with Section 66602 
of the McAteer-Petris Act and Public Access Policies 1 and 2. In regards to 
Public Access Policy No. 6, a permanent guarantee was not required because 
the permittee and landowner, EBRPD, is a public agency with public trails and 
parklands at the core of its mission; under these circumstances, the 
Commission in the past has not necessarily required permanent guarantees for 
public access areas. 

Therefore, the Project as conditioned can be found consistent with relevant 
Bay Plan policies related to maximum feasible public access. 

2. Public Access Improvements and Amenities 
a. Applicable Policies 

Bay Plan Recreation Policy No. 3 states, in part, that “recreational facilities, such as 
waterfront parks, trails, marinas, live-aboard boats, non-motorized small boat 
access, fishing piers, launching lanes, and beaches, should be encouraged and 
allowed by the Commission…” 

Recreation Policy No. 4 states, in part, that “…to capitalize on the attractiveness of 
their bayfront location, parks should emphasize, among other things, hiking, 
bicycling, riding trails, picnic facilities, swimming, environmental, historical and 
cultural education and interpretation, viewpoints, beaches, and fishing facilities…”, 
and that “…trails that can be used as components of the San Francisco Bay 
Trail…should be developed in waterfront parks…” 

Furthermore, Public Access Policy No. 8 states that “…improvements provided as a 
condition of any approval…” should, among other things: “…provide for the 
public’s safety and convenience…”, “…be designed and built to encourage diverse 
Bay-related activities and movement to and along the shoreline”, “…provide 
barrier free access for persons with disabilities to the maximum feasible extent…”, 
“…include an ongoing maintenance program…”, and “…be identified with 
appropriate signs…”  
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In addition, Recreation Policy No. 4.a.8 states that “…interpretive information 
describing natural, historical and cultural resources should be provided in 
waterfront parks where feasible.” 

b. Analysis 
(1) Public Access Improvements Provided by the Project 

Special Condition II.B.2 requires several public access improvements within the 
public access area, including a 2,730-linear-foot Bay Trail segment that would 
be re-surfaced and widened to 18 feet from the existing 10-12 feet, a minimum 
of four benches to provide rest stops along the trail, and a minimum of two 
interpretive signs that would provide educational information to trail users 
about the restoration project. In addition, fencing would be provided along the 
trail to protect the sensitive wildlife areas adjacent to the trail. 

Per Special Condition II.B.1, all improvements are required to be designed in 
compliance with ADA standards and best practices to ensure barrier-free 
access to the maximum feasible extent. 

Special Condition II.B.5 requires the public access areas to remain open to the 
public at all times (i.e., 24 hours a day), while Special Condition II.B.7 allows the 
permittee to impose reasonable rules and restrictions for the use of the public 
access areas to correct particular problems that may arise, provided they have 
first been approved by or on behalf of the Commission. Special Condition II.B.6 
requires the public access improvements to be maintained by the permittee. 
Special condition II.B.8 allows the permittee to transfer maintenance 
responsibility to another entity, subject to certain conditions. 

The Bay Trail would need to be re-routed at times during construction to 
ensure continuous public access is provided throughout project construction. 
Two options may be utilized. The first would reroute the trail from the Mixing 
Channel and Northwest Channel inland via the levee between Pond 3A and 
Pond 3B, approximately 0.2 miles east of the current Bay Trail alignment. The 
second alignment would reroute the trail by the Hayward Shoreline 
Interpretive Center using the Interim Levee alignment, approximately 0.4 miles 
east of the current alignment. Special Condition II.B.4 requires the permittee to 
submit a comprehensive construction closure, detour, and signage plan that 
would describe how the closure and detour of the Bay Trail for construction 
would be managed to avoid and minimize impacts to existing shoreline public 
access in the vicinity. 

Therefore, the Project as conditioned can be found consistent with relevant 
Bay Plan policies related to recreation. 
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3. Connections to and Along the Shoreline 
a. Applicable Policies 

Bay Plan Public Access Policy No. 10 states, in part: “Access to and along the 
waterfront should be provided by walkways, trails, or other appropriate means 
and connect to the nearest public thoroughfare where convenient parking or 
public transportation may be available.” 

b. Analysis 
The Bay Trail within the Project site would connect to and continue through 
adjacent parcels, including Cogswell Marsh to the north, and the H.A.R.D. Marsh to 
the south. The nearest available parking area would be the Hayward Shoreline 
Interpretive Center, located approximately 0.8 miles from the Project site via the 
Bay Trail. Therefore, the Project, as conditioned, can be found consistent with Bay 
Plan Public Access Policy No. 10. 

4. Wildlife Impacts from Public Access 
a. Applicable Policies 

The Bay Plan Public Access Policy No. 4 states, in part, that “Public access should 
be sited, designed and managed to prevent significant adverse effects on wildlife.” 

Policy No. 3 states that “Public access to some natural areas should be provided to 
permit study and enjoyment of these areas. However, some wildlife are sensitive 
to human intrusion. For this reason, projects in such areas should be carefully 
evaluated in consultation with appropriate agencies to determine the appropriate 
location and type of access to be provided.” 

Policy No. 8 states, in part, that “Public access improvements provided as a 
condition of any approval should be consistent with the project, the culture(s) of 
the local community, and the physical environment, including protection of Bay 
natural resources, such as aquatic life, wildlife and plant communities…” 

b. Analysis 
The Project’s public access has been designed to avoid the most sensitive habitat 
areas on the property, including areas of existing and proposed tidal marsh, as well 
as nesting islands for CLT and other species. Special Condition II.B.3 requires the 
public access improvements to be designed to minimize perching opportunities for 
avian predators of sensitive species that may inhabit existing or proposed areas of 
tidal marsh near the Bay Trail. In addition, the Project would include habitat 
protection fencing with anti-perching devices along the landward side of the Bay 
Trail to further protect sensitive wildlife from public access impacts. Therefore, the 
Project, as conditioned, can be found consistent with Bay Plan policies related to 
public access and wildlife.  
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5. Visual Access 
a. Applicable Policies 

Bay Plan policies on Appearance, Design, and Scenic Views state, in part, that “all 
bayfront development should be designed to enhance the pleasure of the user or 
viewer of the Bay,” with “maximum efforts…made to provide, enhance, or 
preserve views of the Bay and shoreline” (Policy No. 2), that “structures and 
facilities that do not take advantage of or visually complement the Bay should be 
located and designed so as not to impact visually on the Bay and shoreline” (Policy 
No. 4), and that “shoreline developments should be built in clusters, leaving open 
area around them to permit more frequent views of the Bay” (Policy No. 8). 

b. Analysis 
The Project does not include any elements which would adversely impact views to 
the Bay. The Bay Trail along the shoreline at the west end of the Project site would 
have unobstructed views to the Bay. It is expected that the fencing along the 
landward side of the Bayfront Levee would be transparent and would be low 
enough on the levee slope as to not obstruct views from the Bay Trail to the 
interior of the restoration site.  

Towards the southeastern end of the Project site, the Interim Levee would impact 
views from the Bay Trail looking north or northeast across the Mouse Preserve to 
industrial areas including Russel City Energy Center, City of Hayward Wastewater 
Plant, and other industrial uses. However, views looking in the direction of the Bay 
would remain unobstructed.  

Therefore, the Project as conditioned can be found consistent with relevant Bay 
Plan policies related to appearance, design, and scenic views. 

E. Environmental Justice and Social Equity 
1. Applicable Policies 

Bay Plan policies on Environmental Justice and Social Equity state, in part, that: 
“equitable, culturally-relevant community outreach and engagement should be 
conducted by local governments and project applicants to meaningfully involve 
potentially impacted communities for major projects and appropriate minor projects 
in underrepresented and/or identified vulnerable and/or disadvantaged 
communities…” (Policy No. 3), and that “if a project is proposed within an 
underrepresented and/or identified vulnerable and/or disadvantaged community, 
potential disproportionate impacts should be identified in collaboration with the 
potentially impacted communities. Local governments and the Commission should 
take measures…to require mitigation for disproportionate adverse project impacts on 
the identified vulnerable or disadvantaged communities in which the project is 
proposed” (Policy No. 4). 
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As it relates to community engagement in the design of shoreline public access, Bay 
Plan policies on Public Access state, in part, that “public access that substantially 
changes the use or character of the site should be sited, designed, and managed based 
on meaningful community involvement to create public access that is inclusive and 
welcoming to all and embraces local multicultural and indigenous history and 
presence. In particular, vulnerable, disadvantaged, and/or underrepresented 
communities should be involved. If such previous outreach and engagement did not 
occur, further outreach and engagement should be conducted prior to Commission 
action” (Policy No. 5). 

2. Analysis 
a. Community Profile 

The Commission has developed a Community Vulnerability Mapping Tool to help 
inform its analysis of how socioeconomic indicators and contamination burdens 
contribute to a community’s vulnerability. The mapping tool collects information 
at the level of Census blocks and tracts and can be used by the Commission to help 
identify certain disadvantaged and vulnerable communities. These communities 
include those disproportionately affected by environmental pollution and hazards 
that can lead to negative public health effects, exposures, or environmental 
degradation, and with higher concentrations of people with socioeconomic 
characteristics indicative of a higher degree of social vulnerability. The mapping 
tool thus helps inform the Commission on how and where community engagement 
should occur, and what issues may be of relevance in the Commission’s review.  

The Project site is located along the waterfront of the City of Hayward. It is 
bordered by areas of tidal marsh to the north and south, and by an expansive 
industrial area on the inland side to the east and northeast. The closest residential 
areas are located approximately 1.4 miles east of the Project site in Hayward, 
along Highway 92. According to the Commission’s Community Vulnerability 
Mapping Tool, the Project site is located within a census tract categorized as 
having “moderate” levels of social vulnerability, due to high rates of single parents, 
people under five, and people over 65 living alone. The closest residential areas 
are characterized as having “high social vulnerability” due to high rates of people 
of color, those with no high school degree, limited English proficiency, and/or very 
low incomes. Areas surrounding the Project site are also characterized as having 
“highest” contamination vulnerability due to high rates of indicators identified by 
the California Office of Environmental Health Hazard Assessment’s 
CalEnviroScreen. The score is reflective of the current and historic industrial nature 
of the area. 
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b. Community Outreach and Engagement 
Prior to applying for a BCDC permit, the permittee conducted community 
engagement for the Project, which informed the design of the Project and its 
proposed public access. According to EBRPD, as a matter of best practice, they 
typically engage the public and seek community feedback early in the project 
development process to help inform project design before the Board of Directors 
adopts a design and commits resources to a project. 

The permittee developed and implemented a Public Outreach and Participation 
Plan for the Project to provide local communities, residents, stakeholders, 
interested parties, and other affected agencies and/or individuals with 
opportunities to participate in development of the Project and the evaluation of 
associated environmental issues. The goal of this outreach plan, while offering 
numerous opportunities for different interested parties to be involved, was to 
focus review on ways that emphasize site-specific needs and perspectives 
associated with the Project and allow all participants the opportunity to efficiently 
understand what others have said. 

Pursuant to the plan, the permittee implemented a public website and various 
brochures for the Project; an online public survey; a public workshop with a 
Spanish interpreter present; various public EBRPD Board and Board Executive 
Committee meetings; two public EBRPD Board site visits (public meetings); and 
two site visits at Hayward Regional Shoreline hosted by the EBRPD’s Legislative 
Affairs Department with participants from the Governor’s Office and other State 
and local elected officials attending. The public workshop was held virtually and 
promoted online and on EBRPD’s social media accounts. The activities (including 
the survey and workshop) provided opportunities for input and comment and 
sought to understand what issues were most important to community members.  

The public outreach built on prior public outreach conducted for the HASPA 
Master Plan, of which the Project is one of the key implementation actions.  

According to the permittee, input from the public outreach has been strongly in 
support of the Project. Overall, habitat enhancement was the most important 
issue in terms of public input. The primary concern raised from the online survey 
that the Project would not address is improved parking and lighting near the 
H.A.R.D. Interpretive Center. However, these areas are outside the scope of the 
Project, and the permittee does not own or have control over the Interpretive 
Center or the adjacent street-parking. 

The permittee continues to update and coordinate with tribes on the Project and 
would continue to do so in the long term. Additional community outreach is 
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planned beyond the outreach and engagement plan – an update would be 
provided to the EBRPD’s Board Executive Committee and HASPA Trustee Agencies 
after permits are issued and prior to start of construction. There would also be 
outreach to the community and park visitors prior to construction mobilization to 
ensure safety during construction, awareness of the Project and purpose, and 
upcoming work and site activities. 

Therefore, the Project as conditioned can be found consistent with Bay Plan 
policies related to environmental justice and social equity. 

F. Flooding and Sea Level Rise 
1. Applicable Policies 

The Bay Plan Climate Change Policy No. 7 states that “the Commission should evaluate 
each project proposed in vulnerable areas on a case-by-case basis to determine the 
project’s public benefits, resilience to flooding, and capacity to adapt to climate 
change impacts” and that certain “types of projects have regional benefits, advance 
regional goals, and should be encouraged, if their regional benefits and their 
advancement of regional goals outweigh the risk from flooding…[including]…a natural 
resource restoration or environmental enhancement project.” 

Bay Plan Climate Change Policy No. 4 states, in part, that, “To address the regional 
adverse impacts of climate change, undeveloped areas that are both vulnerable to 
future flooding and currently sustain significant habitats or species, or possess 
conditions that make the areas especially suitable for ecosystem enhancement, should 
be given special consideration for preservation and habitat enhancement and should 
be encouraged to be used for those purposes.” 

Bay Plan Climate Change Policy No. 5 states, in part, that “wherever feasible and 
appropriate, effective, innovative sea level rise adaptation approaches should be 
encouraged.” 

The Bay Plan Public Access Policy Nos. 6 and 7 state, in part that, that “Public access 
should be sited, designed, managed and maintained to avoid significant adverse 
impacts from sea level rise and shoreline flooding” and that “any public access 
provided as a condition of development should either be required to remain viable in 
the event of future sea level rise or flooding, or equivalent access consistent with the 
project should be provided nearby.” 

The Bay Plan Safety of Fills Policy No. 4 states, in part, that “Adequate measures 
should be provided to prevent damage from sea level rise and storm activity that may 
occur on fill or near the shoreline over the expected life of a project. The Commission 
may approve fill that is needed to provide flood protection for existing projects and 
uses. New projects on fill or near the shoreline should either be set back from the 
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edge of the shore so that the project will not be subject to dynamic wave energy, be 
built so the bottom floor level of structures will be above a 100-year flood elevation 
that takes future sea level rise into account for the expected life of the project, be 
specifically designed to tolerate periodic flooding, or employ other effective means of 
addressing the impacts of future sea level rise and storm activity.” 

2. Analysis 
a. Current Water Levels 

According to the SF Bay Tidal Datums Study (AECOM/FEMA 2016), current water 
levels at the site are 7.00 feet NAVD 88 at Mean Higher High Water (MHHW), 8.32 
feet for a one-year extreme tide stillwater elevation (SWEL), and 10.38 feet for a 
100-year extreme tide SWEL.  

b. Sea Level Rise Projections 
To analyze the Project’s risk of flooding from sea level rise, Commission staff relied 
on the sea level rise estimates provided in the State of California Sea Level Rise 
Guidance – 2024 Science and Policy Update, produced by the California Ocean 
Protection Council, in partnership with the California Ocean Science Trust and a 
scientific Task Force (2024 State Guidance). The 2024 State Guidance recommends 
the use of probabilistic projections to understand and address potential sea level 
rise impacts, which associate a likelihood of occurrence with projected sea level 
rise rates tied to a range of emission scenarios. The 2024 State Guidance outlines 
an approach to planning that requires establishing the level of risk aversion that 
can be tolerated for the Project given the consequences of future flooding and 
uses probabilistic sea level rise projections that relate to the chosen degree of risk 
aversion. A “low risk aversion projection” would be appropriate for projects that 
are easily adapted, or for which flooding would be of low consequence. In 
contrast, an “extreme risk aversion projection” would be appropriate for projects 
where little to no adaptive capacity exists, or flooding may result in considerable 
health, safety, or environmental impacts. In analyzing sea level rise risk for the 
Project, Commission staff focused on the “medium-high risk aversion projection”, 
which, according to the 2024 State Guidance, is appropriate for multi-use paths 
that are part of a transportation network (such as the Bay Trail). The 2024 State 
Guidance recommends that Projects with a medium-high risk aversion should be 
resilient to the Intermediate-High scenario. Employing this scenario at the Project 
site, the following rates of sea level rise are projected:  

• At 2050, with anticipated sea level rise of 1.00 feet, the MHHW level would 
be 8.00 feet, the one-year extreme tide SWEL would be 9.32 feet, and the 
100-year extreme tide SWEL would be 11.38 feet.  
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• At 2080, with anticipated sea level rise of 3.00 feet, the MHHW level would 
be 10.00 feet, the one-year extreme tide SWEL would be 11.32 feet, and 
the 100-year extreme tide SWEL would be 13.38 feet. 

• At 2100, with anticipated sea level rise of 4.8 feet, the MHHW level would 
be 11.80 feet NAVD 88, the one-year extreme tide SWEL would be 13.12 
feet, and the 100-year extreme tide SWEL would be 15.18 feet. 

c. Project Resiliency to Future Sea Level Rise 
(1) Bay Trail and Public Access Area 

Currently, the elevation of the Bayfront Levee that supports the Bay Trail 
ranges from approximately 10 to 11.5 feet. Without any modifications to the 
levee, at this elevation, during normal tidal conditions, the lowest levee 
portions would not be expected to overtop from daily tides (MHHW) until 
approximately 2080. However, portions of the levee would experience some 
overtopping during a 100-year storm today (10.38 feet); by approximately 
2050, most portions of the levee would experience overtopping in a 100-year 
storm. However, overtopping during extreme storms would be infrequent and 
would likely result in only short-term trail closures. 

The Project also includes elements that would be expected to strengthen the 
resilience of the Bayfront Levee. As discussed above, the Project would include 
constructing a “living shoreline” along the Bayfront Levee, including an area of 
marsh expansion, a rock toe slope interspersed with rocky headlands and 
overlain with a cobble/gravel beach, and potentially offshore breakwaters. 
These elements would be expected to increase the resilience of the Bayfront 
Levee to storms, wind waves, and erosion. This is consistent with Bay Plan 
Climate Change Policy No. 5, which encourages innovative sea level rise 
adaptation options. 

Additionally, the Project may include elevating the Bayfront Levee by up to two 
feet, to a maximum elevation of approximately 13.5 feet. However, this would 
depend on the availability of funding and imported fill material. If the levee 
were built to this elevation, it would remain above the projected MHHW 
elevations well beyond 2100, and above the 100-year extreme tide SWEL 
elevation projected in 2080. 

The Bay Trail would require adaptation in the future to continue to provide 
safe and viable public access along the shoreline, with the timing dependent 
on actual rates of sea level rise and whether the Bayfront Levee is raised as 
part of the Project. Future adaptation options may involve raising the Bayfront 
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Levee or identifying an alternative inland alignment within the Project area, 
such as the Interim Levee.  

Therefore, Special Condition II.E is included to ensure that the public access is 
monitored and adapted over time. The condition requires the permittee to 
submit an annual summary of any closures of the public access area that occur 
due to impacts from storms, flooding, and erosion; to monitor the structural 
integrity of the public access area; and to develop and implement a Sea Level 
Rise Adaptation Plan which would ensure the provision of shoreline access into 
the future given projected sea level rise for as long as the project authorized 
herein remains in place. The condition also requires that the adaptation plan 
for the Bay Trail within the Project area be consistent with the HASPA Master 
Plan. This condition ensures project consistency with: Climate Change Policy 
No. 7, which requires the Commission to evaluate projects proposed in 
vulnerable areas to determine, among other things, “resilience to flooding”; 
Public Access Policy No. 6, which requires that public access be designed and 
maintained to avoid impacts from sea level rise and shoreline flooding; and 
Public Access Policy No. 7, which requires that public access provided as a 
condition of development remain viable in light of sea level rise or flooding, or 
equivalent access be provided nearby. 

(2) Interim Levee and Wildlife Habitat Areas 
The Project also includes construction of an Interim Levee meant to protect the 
Mouse Preserve, new marsh habitat created within Pond 2B and the avian 
nesting islands in Pond 2A from future sea level rise. The Interim Levee would 
also be capable of supporting the Bay Trail in the future when the existing Bay 
Trail alignment is no longer functional. The Interim Levee would be built to an 
elevation of 16.3 feet (14.3 feet expected final elevation after expected 
settlement). At this elevation, it would be quite resilient to future sea level rise, 
as it would remain above the projected MHHW level well beyond 2100, and 
above the 100-year extreme tide SWEL projected in 2090.  

Other levees within Ponds 3B, 2A, and 3A would also be built specifically to 
protect tidal marsh and avian nesting pond habitats. Current elevations of these 
levees range from 9.5 to 11 feet, and may be raised by up to two feet, to 
elevations ranging from 11.5 to 13 feet, depending on the levee and availability of 
funding and fill material. If the levees were not raised, the lowest portions of 
levees could experience some overtopping during extreme storms today, and this 
would increase in frequency with sea level rise. However, the overtopping would 
be of limited duration and would not pose a risk to public safety.  If the levees 
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were raised by two feet, even the lowest levee segments would be above the 
expected 100-year SWEL elevation in 2050. 

The Project, including its habitat restoration elements, will provide regional 
benefits and advance regional goals as it will expand, enhance, and strengthen 
sea level rise resiliency for valuable habitats including tidal marsh, open water, 
avian nesting islands, and other habitats that will support native and special 
status species. These regional benefits will outweigh the risk from flooding, 
and therefore the Project should be encouraged pursuant to Climate Change 
Policies No. 4 and No. 7. 

Therefore, the Project as conditioned can be found consistent with Bay Plan 
policies related to climate change, sea level rise, and flooding. 

G. Public Trust Uses 
The activities authorized herein are located on current and former tidelands subject to the 
public trust. The project is consistent with public trust needs for the area, as it provides 
wildlife habitat, open space, and public recreation improvements. 

H. Design Review Board 
The public access associated with the Project was reviewed at the Commission staff level. 
The Design Review Board did not review the Project as the Project did not raise significant 
public access design issues. Public access would be a straightforward stretch of Bay Trail 
and there would not be substantive changes to existing public access (other than 
widening, re-surfacing, and adding seating and interpretive signage). Review by the Design 
Review Board may be required if the public access is modified in the future as a part of a 
separate permitting process to adapt to impacts from sea level rise and flooding.  

I. Engineering Criteria Review Board 
The Bay fill elements of this Project were reviewed at the Commission staff level. The 
Project was not reviewed by the Engineering Criteria Review Board as the Project did not 
raise significant safety of fills concerns. A future flood protection levee for the City of 
Hayward may be built inland of the Project site as part of a future project consistent with 
the HASPA Master Plan, which may require review by the Engineering Criteria Review 
Board at that time. 

J. Coastal Zone Management Act 
The Commission further finds, declares, and certifies that the activity or activities 
authorized herein are consistent with the Commission's Amended Management Program 
for San Francisco Bay, as approved by the Department of Commerce under the Federal 
Coastal Zone Management Act of 1972, as amended. 
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K. Environmental Review 
As the California Environmental Quality Act (CEQA) Lead Agency, EBRPD approved the 
Project and determined that the Project is statutorily exempt from CEQA under Public 
Resource Code (PRC) 21080.56 (Statutory Exemption for Restoration Projects, SERP). On 
November 16, 2022, the CDFW Director concurred with this determination and issued 
California Environmental Quality Act SERP Concurrence No. 21080.56-2022-012-R3. CDFW 
concurred with EBRPD that the Project meets all of the following conditions of the SERP: 
(1) the Project is exclusively to conserve, restore, protect, or enhance, and assist in the 
recovery of California native fish and wildlife, and the habitat upon which they depend; or 
is exclusively to restore or provide habitat for California native fish and wildlife; (2) the 
Project may have public benefits incidental to the Project’s fundamental purpose; (3) the 
Project would result in long-term net benefits to climate resiliency, biodiversity, and 
sensitive species recovery; and includes procedures and ongoing management for the 
protection of the environment; and (4) Project construction activities are solely related to 
habitat restoration. A notice of exemption was filed on February 22, 2023. The 
Commission considered the SERP exemption in evaluating the impacts of the Project on 
the environment and on Bay resources that are within the Commission’s regulatory 
authority to address. 

L. Enforcement Program and Civil Penalties 
The Commission has an enforcement program that reviews its permits for compliance. 
The Commission may issue cease and desist and civil penalty orders if violations are 
discovered. The McAteer-Petris Act provides for the imposition of administrative civil 
penalties ranging from $10 to $2,000 per day up to a maximum of $30,000 per violation. 
The Act also provides for the imposition of court-imposed civil penalties of up to $30,000 
in addition to any other penalties, penalties for negligent violations of between $50 and 
$5,000 per day, knowing and intentional penalties of between $100 and $10,000 per day, 
and exemplary penalties, which are supplemental penalties, in an amount necessary to 
deter future violations. In addition, anyone who places fill, extracts materials, or makes 
any substantial change in use of any water, land or structure within the area of the 
Commission’s jurisdiction without securing a permit from the Commission is guilty of a 
misdemeanor. 

IV. Standard Conditions 
A. Permit Execution 

This permit shall not take effect unless the permittee execute the original of this permit 
and return it to the Commission within ten days after the date of the issuance of the 
permit. No work shall be done until the acknowledgment is duly executed and returned to 
the Commission. 
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B. Notice of Completion 
The attached Notice of Completion and Declaration of Compliance form shall be returned 
to the Commission within 30 days following completion of the work. 

C. Permit Assignment 
The rights, interests, and obligations contained in this permit are assignable in full or in 
part. This permit shall be assigned within thirty (30) days whenever: (a) the permittee 
transfers any interest in any real property on which an activity is authorized by a permit to 
occur; or (b) reassignment is necessary to achieve full compliance with one or more 
conditions of a permit. To assign this permit, the permittee-assignor and the assignee 
shall execute and submit for review and approval by Commission counsel a permit 
assignment document executed and dated by the assignor and assignee or their 
authorized representatives that contains all of the information specified in section 
10830(a) of the Commission’s regulations (14 C.C.R. § 10830(a)) and that also complies 
with sections 10830(b) or 10830(c), if applicable. 

D. Permit Runs with the Land 
Unless otherwise provided in this permit, the terms and conditions of this permit shall 
bind all future owners and future possessors of any legal interest in the land and shall run 
with the land. 

E. Other Government Approvals 
All required permissions from governmental bodies must be obtained before the 
commencement of work; these bodies include, but are not limited to, the U. S. Army 
Corps of Engineers, the State Lands Commission, the Regional Water Quality Control 
Board, and the city or county in which the work is to be performed, whenever any of 
these may be required. This permit does not relieve the permittee of any obligations 
imposed by State or Federal law, either statutory or otherwise. 

F. Built Project must be Consistent with Application 
Work must be performed in the precise manner and at the precise locations indicated in 
your application, as such may have been modified by the terms of the permit and any 
plans approved in writing by or on behalf of the Commission. 

G. Life of Authorization 
Unless otherwise provided in this permit, all the terms and conditions of this permit shall 
remain effective for so long as the permit remains in effect or for so long as any use or 
construction authorized by this permit exists, whichever is longer. 

H. Commission Jurisdiction 
Any area subject to the Bay jurisdiction of the San Francisco Bay Conservation and 
Development Commission under either the McAteer-Petris Act or the Suisun Marsh 
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Preservation Act at the time the permit is granted or thereafter shall remain subject to 
that jurisdiction notwithstanding the placement of any fill or the implementation of any 
substantial change in use authorized by this permit. Any area not subject to the 
jurisdiction of the San Francisco Bay Conservation and Development Commission that 
becomes, as a result of any work or project authorized in this permit, subject to tidal 
action shall become subject to the Commission’s “Bay” jurisdiction. 

I. Changes to the Commission’s Jurisdiction as a Result of Natural Processes 
This permit reflects the location of the shoreline of San Francisco Bay when the permit was 
issued. Over time, erosion, avulsion, accretion, subsidence, relative sea level change, and 
other factors may change the location of the shoreline, which may, in turn, change the 
extent of the Commission’s regulatory jurisdiction. Therefore, the issuance of this permit 
does not guarantee that the Commission’s jurisdiction will not change in the future. 

J. Violation of Permit May Lead to Permit Revocation 
Except as otherwise noted, violation of any of the terms of this permit shall be grounds for 
revocation of the permit. The Commission may revoke the permit for such violation after a 
public hearing held on reasonable notice to the permittee or their assignees if the permit 
has been effectively assigned. If the permit is revoked, the Commission may determine, if it 
deems appropriate, that all or part of any fill or structure placed pursuant to this permit 
shall be removed by the permittee or their assignees if the permit has been assigned. 

K. Should Permit Conditions be Found to be Illegal or Unenforceable 
Unless the Commission directs otherwise, this permit shall become null and void if any 
term, standard condition, or special condition of this permit shall be found illegal or 
unenforceable through the application of statute, administrative ruling, or court 
determination. If this permit becomes null and void, any fill or structures placed in 
reliance on this permit shall be subject to removal by the permittee or their assignees if 
the permit has been assigned to the extent that the Commission determines that such 
removal is appropriate. Any uses authorized shall be terminated to the extent that the 
Commission determines that such uses should be terminated. 

L. Indemnification by Applicants and Liability for Costs and Attorneys Fees 
By acceptance of this permit, the permittee agrees to reimburse BCDC in full for all: (1) 
reasonable BCDC staff time, calculated using reasonable hourly rates; and (2) BCDC costs 
and attorneys fees - including (a) those charged by the Office of the Attorney General, and 
(b) any court costs and attorneys fees that BCDC may be required by a court to pay - that 
BCDC incurs in connection with the defense of any action brought by a party other than 
the permittee against BCDC or any of its officers or employees challenging the approval or 
issuance of this permit. As part of any request for reimbursement, BCDC will provide an 
itemized accounting of the reasonable BCDC staff time and BCDC costs and attorneys fees 
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for which BCDC is requesting reimbursement, and permittee shall make payment within 
30 days of receiving a reimbursement request. BCDC retains complete authority to 
conduct and direct the defense of any legal action initiated against the agency. 

M. Permission to Conduct Site Visit 
The permittee shall grant permission to any member of the Commission’s staff to conduct 
a site visit at the subject property during and after construction to verify that the project 
is being and has been constructed in compliance with the authorization and conditions 
contained herein. Site visits may occur during business hours without prior notice and 
after business hours with 24-hour notice. 

N. Abandonment 
If, at any time, the Commission determines that the improvements in the Bay authorized 
herein have been abandoned for a period of two years or more, or have deteriorated to 
the point that public health, safety or welfare is adversely affected, the Commission may 
require that the improvements be removed by the permittee, their assignees or 
successors in interest, or by the owner of the improvements, within 60 days or such other 
reasonable time as the Commission may direct. 

O. Best Management Practices 
1. Debris Removal 

All construction debris shall be removed to an authorized location outside the 
jurisdiction of the Commission. In the event that any such material is placed in any 
area within the Commission's jurisdiction, the permittee, their assignees, or successors 
in interest, or the owner of the improvements, shall remove such material, at their 
expense, within ten days after they have been notified by the Executive Director of 
such placement. 

2. Construction Operations 
All construction operations shall be performed to prevent construction materials from 
falling, washing or blowing into the Bay. In the event that such material escapes or is 
placed in an area subject to tidal action of the Bay, the permittee shall immediately 
retrieve and remove such material at their expense. 

P. In-Kind Repairs and Maintenance 
Any in-kind repair and maintenance work authorized herein shall not result in an 
enlargement of the authorized structural footprint and shall only involve construction 
materials approved for use in San Francisco Bay. Work shall occur during periods 
designated to avoid impacts to fish and wildlife. The permittee shall contact Commission 
staff to confirm current restricted periods for construction. 
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