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November 21, 2025 

United States Army Corps of Engineers 
San Francisco District, South Branch 
450 Golden Gate Ave, 4th Floor 
San Francisco, CA 94102 
Attn: Caroline Frentzen, Regulatory Project Manager 
caroline.a.frentzen@usace.army.mil  

I. Federal Consistency Review 
A. Conditional Concurrence (Summary) 

Subject to the conditions stated below in Section II, the San Francisco Bay Conservation 
and Development Commission (BCDC) conditionally concurs that the United States 
Army Corps of Engineers’ (USACE) proposed reissuance of its nationwide permits 
program (NWP), as modified, is consistent to the maximum extent practicable with the 
enforceable state policies of BCDC’s certified coastal management program (CMP) for 
purposes of the federal Coastal Zone Management Act (CZMA). 

B. Based on the Consistency Determination Dated 
This conditional concurrence is generally pursuant to and limited by the Federal Register 
Docket No. COE-2025-0002 notice of proposed rulemaking entitled “Proposal to Reissue 
and Modify Nationwide Permits,” available at: 
https://www.federalregister.gov/documents/2025/06/18/2025-11190/proposal-to-
reissue-and-modify-nationwide-permit and published on June 18, 2025 (“NWP 
Rulemaking Notice”).  

Per Section III.F of the NWP Rulemaking Notice, that Notice is intended to serve as the 
consistency determination for all state CZMA programs, so USACE did not submit a 
separate, individualized consistency determination to BCDC specific to BCDC’s certified 
CMP. This approach is permissible under CZMA regulations as a national consistency 
determination. (15 CFR § 930.36(e).) 

 

 

 

https://www.federalregister.gov/documents/2025/06/18/2025-11190/proposal-to-reissue-and-modify-nationwide-permit
https://www.federalregister.gov/documents/2025/06/18/2025-11190/proposal-to-reissue-and-modify-nationwide-permit
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II. Conditions to Be Added to NWPs 
This condition concurrence is specifically premised upon inclusion of the following 
conditions as part of any NWPs issued by USACE as part of Federal Register Docket No. COE-
2025-0002: 

BCDC Regional Condition 1 

Prior to proceeding under this NWP, the permittee must contact the San Francisco 
Bay Conservation and Development Commission (BCDC) to determine whether:  

(1) a state law permit is required from BCDC, if the permittee’s proposed 
activities would occur within BCDC’s jurisdiction; or  

(2) a separate consistency certification under the Coastal Zone Management Act 
must be submitted to the US Army Corps of Engineers and BCDC, if the 
permittee’s proposed activities would not occur within BCDC’s jurisdiction, but 
the activities may have reasonably foreseeable effects on any land or water uses 
or natural resources within BCDC’s jurisdiction. 

The permittee may not proceed under this NWP unless and until it obtains from 
BCDC a state law permit or concurrence with permittee’s consistency certification, 
or confirmation from BCDC that neither is required for permittee’s proposed 
activities.  

The permittee shall provide documentation of BCDC state law permit, concurrence, 
or confirmation that neither is required prior to proceeding under this NWP. BCDC’s 
contact information is specified below: 

Mailing address: 375 Beale Street, Suite 510, San Francisco, CA 94105 

Phone: 415-352-3600 

Email: info@bcdc.ca.gov  

BCDC Regional Condition 2* 

The following NWPs are not authorized within BCDC’s Bay or Certain Waterways 
jurisdictions. Reference Government Code section 66610(a) and (e) for the scope of 
BCDC’s Bay and Certain Waterways jurisdictions, respectively. For questions or 
clarifications, refer to BCDC’s contact information in BCDC Regional Condition 1. 

*Applicable to the following NWPs or the specified activities of the following NWPs:  

NWP 
No. 

Title Scope of Non-
Authorization 

Other Notes 

8 Oil and Gas 
Structures on the 
Outer Continental 

Shelf 

All activities specified 
in NWP 

Outer Continental 
Shelf is not within 

BCDC’s coastal zone 
segment 

mailto:info@bcdc.ca.gov
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12 Oil or Natural Gas 
Pipeline Activities 

Prohibition on fill 
activities for 

substations and access 
roads 

NWP 12 by its terms 
limits fill activities for 

substations and access 
roads to non-tidal 

Waters of US 

14 Linear 
Transportation 

Projects 

All activities specified 
in NWP 

Bay Plan 
Transportation Finding 

e states in relevant 
part: "roads are not 

water-oriented uses.” 

21 Surface Coal 
Mining Activities 

All activities specified 
in NWP 

NWP 21 by its terms 
limited to non-tidal 

Waters of US 

24 Indian Tribe or 
State Administered 

Section 404 
Programs 

All activities specified 
in NWP 

NWP 24 by its terms 
limited to New Jersey 

and Michigan 

29 Residential 
Developments 

All activities specified 
in NWP 

NWP 29 by its terms 
limited to non-tidal 

Waters of US 

30 Moist Soil 
Management for 

Wildlife 

All activities specified 
in NWP 

NWP 30 by its terms 
limited to non-tidal 

Waters of US 

39 Commercial and 
Institutional 

Developments 

All activities specified 
in NWP 

NWP 39 by its terms 
limited to non-tidal 

Waters of US 

40 Agricultural 
Activities 

All activities specified 
in NWP 

NWP 40 by its terms 
limited to non-tidal 

Waters of US  

41 Reshaping Existing 
Drainage and 

Irrigation Ditches 

All activities specified 
in NWP 

NWP 41 by its terms 
limited to non-tidal 

Waters of US 

42 Recreational 
Facilities 

All activities specified 
in NWP 

NWP 42 by its terms 
limited to non-tidal 

Waters of US 
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43 Stormwater 
Management 

Facilities 

All activities specified 
in NWP 

NWP 43 by its terms 
limited to non-tidal 

Waters of US 

44 Mining Activities All activities specified 
in NWP 

NWP 44 by its terms 
limited to non-tidal 
waters of US except 
for non-jurisdictional 
open waters (rivers, 

stream, lakes, ponds) 

46 Discharges in 
Ditches 

All activities specified 
in NWP 

NWP 46 by its terms 
limited to non-tidal 

ditches 

49 Coal Remining 
Activities 

All activities specified 
in NWP 

NWP 49 by its terms 
limited to non-tidal 

Waters of US 

50 Underground Coal 
Mining Activities 

All activities specified 
in NWP 

NWP 50 by its terms 
limited to non-tidal 

Waters of US 

51 Land-Based 
Renewable Energy 

Generation 
Facilities 

All activities specified 
in NWP 

NWP 51 by its terms 
limited to non-tidal 

waters of US and 
“land-based” facilities. 

57 Electric Utility Line 
and 

Telecommunication 
Activities 

Prohibition on fill 
activities for electric 

utility and 
telecommunications 
line substations and 

access roads 

NWP 57 by its terms 
limits fill activities for 

substations and access 
roads to non-tidal 

Waters of US 

58 Utility Line 
Activities for Water 

and Other 
Substances 

Prohibition on fill 
activities for utility line 
substations and access 

roads 

NWP 58 by its terms 
limits fill activities for 

substations and access 
roads to non-tidal 

Waters of US 

59 Water Reclamation 
and Reuse Facilities 

All activities specified 
in NWP 

NWP 59 by its terms 
limited to non-tidal 

waters of US 
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III. Findings and Declarations 
On behalf of the Commission, I find and declare that: 

A. Nationwide Permit Issuance – Project/Activity Description 
USACE issues NWPs pursuant to its authority under section 404 of the federal Clean 
Water Act (CWA) and section 10 of the federal Rivers and Harbors Act of 1899 (R&HA), 
to authorize categories of activities that USACE has determined will have no more than 
minimal individual and cumulative adverse environmental impacts.  

Under section 404 of the CWA, USACE authorization is required for discharges of 
dredged or fill material into federally-defined Waters of the US. Likewise, under section 
10 of the RH&A, USACE authorization is required for: any construction of any structure 
in or over navigable Waters of the US; excavation from or deposition of material in 
navigable Waters of the US; or the accomplishment of any other work affecting the 
course, location, condition, or capacity of navigable Waters of the US.  

The purpose of the NWP program is to incentivize project proponents to design 
activities that require USACE authorization under section 404 of the CWA and/or section 
10 of the R&HA to qualify for NWP authorization because, typically, project proponents 
can obtain NWP verifications from USACE districts in less time than it takes to obtain 
individualized permits under those laws.  

USACE reissues NWPs on a five-year cycle, and the last time USACE reissued NWPs was 
in 2021. Activities authorized by the 2021 NWPs remain authorized until March 14, 
2026. USACE’s current proposed reissuance of its NWPs includes the following actions: 

- With respect to NWPs 

o Reissuance of 56 of 59 existing NWPs, including modification to 12 thereof  

o Reservation of three of 59 existing NWPs  

o Issuance of one new NWP  

- With respect to NWP general conditions 

o Reissuance of 32 existing general conditions for the NWPs, including 
modification to seven thereof  

- With respect to NWP definitions  

o Reissuance of 39 existing definitions for the NWPs, including modification to 
two thereof  

o Addition of one new definition 

After NWPs are issued, USACE division engineers may impose additional regional- and 
activity-specific conditions. In this case, the South Pacific Division Engineer proposes 
regional-specific conditions for use of NWPs within the San Francisco District (as well as 
other USACE districts within the state of California).  
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For a complete list of the NWPs, general conditions, and definitions associated with 
USACE’s current proposed reissuance of its NWPs, as well as the proposed regional 
conditions within the San Francisco District, see Exhibits 1 (NWPs), 2 (general 
conditions), 3 (definitions), and 4 (regional conditions) attached to this document.  

For a full discussion and explanation of the proposed reissuance of the NWPs, general 
conditions, and definitions, including modifications thereof, associated with USACE’s 
current proposed reissuance of its NWPs, see the following relevant sections of USACE’s 
NWP Rulemaking Notice: 
https://www.federalregister.gov/documents/2025/06/18/2025-11190/proposal-to-
reissue-and-modify-nationwide-permits. 

- With respect to NWPs  

o Section VI.B: Description of NWPs  

o Section II.A-.B: Discussion of proposed modifications to existing NWPs and 
proposed addition of new NWP  

- With respect to NWP general conditions  

o Section VI.C: Description of NWP general conditions  

o Section II.C: Discussion of proposed modifications to NWP general conditions 

- With respect to NWP definitions  

o Section VI.F: Description of NWP definitions  

o Section II.E: Discussion of proposed modifications to existing NWP definitions 
and proposed addition of new NWP definition 

For a full discussion of the proposed regional conditions for the NWPs within the San 
Francisco District, see the following notice published by the San Francisco District: 
https://media.defense.gov/2025/Jun/18/2003741031/-1/-
1/1/SPN_PN_PROPOSED_2026_NWPS_2025.06.18.PDF.  

B. Process for US Army Corps of Engineers Issuance of Nationwide Permits 
Procedurally, USACE reissuance of NWPs requires multi-step compliance with various 
legal authorities.  

1. Federal Register  

NWPs are issued as a rulemaking and, thus, notice of the proposed rulemaking was 
published in the Federal Register on June 18, 2025 under Docket No. COE-2025-0002: 
https://www.federalregister.gov/documents/2025/06/18/2025-11190/proposal-to-
reissue-and-modify-nationwide-permits. Public comments were due on the proposed 
rulemaking on July 18, 2025.  

 

https://www.federalregister.gov/documents/2025/06/18/2025-11190/proposal-to-reissue-and-modify-nationwide-permits
https://www.federalregister.gov/documents/2025/06/18/2025-11190/proposal-to-reissue-and-modify-nationwide-permits
https://media.defense.gov/2025/Jun/18/2003741031/-1/-1/1/SPN_PN_PROPOSED_2026_NWPS_2025.06.18.PDF
https://media.defense.gov/2025/Jun/18/2003741031/-1/-1/1/SPN_PN_PROPOSED_2026_NWPS_2025.06.18.PDF
https://www.federalregister.gov/documents/2025/06/18/2025-11190/proposal-to-reissue-and-modify-nationwide-permits
https://www.federalregister.gov/documents/2025/06/18/2025-11190/proposal-to-reissue-and-modify-nationwide-permits
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2. Clean Water Act Section 401  

USACE districts must request water quality certification (WQC) from certifying 
authorities under section 401 of the CWA (states, approved tribes, EPA regions) for 
those NWPs that authorize activities which may result in discharge from a point source 
into Waters of the US. USACE utilized a six-month default reasonable period of time 
(December 18, 2025) for certifying authorities to act on the certification request.  

3. Coastal Zone Management Act Section 307  

Section 307 of the CZMA states: “Each Federal agency activity within or outside the 
coastal zone that affects any land or water use or natural resource of the coastal zone 
shall be carried out in a manner which is consistent to the maximum extent practicable 
with the enforceable policies of approved State management programs.” (16 USC § 
1456(c)(1)(A).) 

Federal agencies comply with this requirement of the CZMA by providing to BCDC a 
consistency determination for federal agency activities affecting any coastal use or 
resource. (15 CFR §§ 930.34(a)(1).) For consistency determinations that are national in 
scope and that affect coastal uses or resources of more than one state, federal agencies 
may provide a “national consistency determination.” (Id. § 930.36(e).) 

Under a national consistency determination approach, the federal agency “should, at a 
minimum, address the common denominator of [states’ various similar enforceable] 
policies, i.e., the common coastal effects and management issues, and thereby address 
different States’ policies with one discussion and determination.” (Id. § 930.36(e)(1).) 
Furthermore, national consistency determinations “shall contain sections that would 
apply to individual States to address coastal effects and enforceable policies unique to 
particular States, if common coastal effects and enforceable policies cannot be 
addressed under paragraph (e)(1).” (Id. § 930.36(e)(2).) The extent to which USACE’s 
submitted consistency determination includes this discussion specific to national 
consistency determinations is unclear.  

In California, BCDC is one of two state agencies (the other being the California Coastal 
Commission) with a federally-approved CMP for purposes of the CZMA. BCDC is 
responsible for the San Francisco Bay segment of the coastal zone. This conditional 
concurrence fulfills BCDC’s responsibility under the CZMA to review and concur, 
conditionally concur, or object to USACE’s consistency determination for its proposed 
reissuance of its NWP program.  

BCDC must inform the federal agency of its concurrence (including as conditioned) with 
or objection to the federal agency’s consistency determination at the earliest 
practicable time, after providing for public participation in BCDC’s review of the 
consistency determination. (Id. § 930.41(a).) BCDC’s CMP include BCDC’s state law 
authorities the McAteer-Petris Act (MPA), the Suisun Marsh Preservation Act (SMPA), 
the San Francisco Bay Plan (Bay Plan), and the Suisun Marsh Protection Plan (SMPP) as 
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of the date that the CMP document was last amended through April 19791, as well as 
subsequent updates to these state law authorities submitted to and approved by NOAA 
as CMP program changes.2 

BCDC had 60 days from date of receipt of USACE’s consistency determination to concur 
or object. (Id.) Per Section III.F of the NWP Rulemaking Notice, USACE considered that 
the Notice serves as USACE’s determination that the activities authorized by the 
proposed NWPs are, to the maximum extent practicable, consistent with state CMPs, 
and thus USACE did not submit individualized consistency determinations to states with 
approved CMPs. This is approach is permissible under CZMA regulations as a national 
consistency determination. (Id. § 930.36(e).) 

Therefore, utilizing a “filed completion” date of June 18, 2025 for the required 
consistency determination (the same date of publication of the notice of proposed 
rulemaking), BCDC had until Monday August 17, 2025 to concur or object to the 
consistency determination. BCDC staff subsequently obtained from USACE a mandatory 
15-day extension under the CZMA until September 1, 2025 and further extensions until 
December 5, 2025 and then December 18, 2025 in order to afford more time for BCDC 
to review USACE’s consistency determination and to better align with the time frame 
afforded for WQC for the NWPs under section 401 of the CWA. (Id. § 930.41(b).) 

C. Activities Impacting Coastal Uses and Resources in BCDC’s Coastal Zone 
Because NWPs are issued under authority of section 404 of the CWA and section 10 of 
the RH&A, and because section 404 of the CWA and section 10 of the RH&A both 
require USACE authorization for activities that can generally be characterized as fill, 
extraction of materials, or substantial change in use of Waters of the US , issuance of the 
NWPs would authorize categories of activities that could result in placement of fill, 
extraction of materials, and substantial changes in use of water, land, and structures 
within BCDC’s Bay, Certain Waterways, and Suisun Marsh Primary Management Area 
(PMA) jurisdictions. Because these jurisdiction types are part of BCDC’s coastal zone 
segment under the CZMA, the activities proposed for authorization under the NWPs 
may impact coastal uses and resources in BCDC’s coastal zone segment. (Reference 
Government Code §§ 66610(a) [Bay] (e) [Certain Waterways]; Public Resources Code § 
29102 [Suisun PMA].)  

However, because USACE’s proposed action is to reissue NWPs – which authorize 
categories of projects, rather than any particular specific, identifiable project proposal – 
and because issuance of the proposed 57 NWPs covers a wide spectrum of activities 
that could result in placement of fill, extraction of materials, and/or substantial change 
in use of water, land, and/or structures within BCDC’s Bay, Certain Waterways, and/or 

 
1 https://www.bcdc.ca.gov/wp-content/uploads/sites/354/2023/09/MgmtPrgrmSFBay.pdf.  
2 https://coast.noaa.gov/czmprogramchange/#/public/home (Select BCDC from the “Filter by Program” drop-down 
menu.) 

https://www.bcdc.ca.gov/wp-content/uploads/sites/354/2023/09/MgmtPrgrmSFBay.pdf
https://coast.noaa.gov/czmprogramchange/#/public/home
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Suisun PMA jurisdictions in any number of ways depending on the specific project at 
issue, it is not feasible to meaningfully address in any particular detail the full range of 
potential resource impacts or developmental considerations of the activities proposed 
for authorization within BCDC’s Bay, Certain Waterways, and Suisun PMA jurisdictions 
vis-à-vis reissuance of the NWPs. 

D. Consistency with Enforceable State Policies of BCDC’s CMP 
Considering the points above in Section III.E that (1) the NWPs would authorize 
categories of activities, rather than any specific project proposal and (2) the 57 NWPs at 
issue cover a broad spectrum of activities, it is infeasible to determine whether the 
activities authorized by the various 57 NWPs is consistent with the various resource- and 
development-specific enforceable state policies of BCDC’s CMP beyond basic 
consideration whether the proposed activity or activities of any given NWP constitute 
permissible fill of BCDC’s Bay and certain waterways jurisdictions as a “water-oriented 
use” per Government Code § 66605(a) of the MPA. 

Given these limitations, in order for BCDC to concur with USACE’s consistency 
determination for issuance of its NWPs, BCDC requires that the following regional 
conditions be included in any NWPs issued by USACE for use in the San Francisco 
District: 

BCDC Regional Condition 1 

Prior to proceeding under this NWP, the permittee must contact the San Francisco 
Bay Conservation and Development Commission (BCDC) to determine whether:  

(1) a state law permit is required from BCDC, if the permittee’s proposed 
activities would occur within BCDC’s jurisdiction; or  

(2) a separate consistency certification under the Coastal Zone Management Act 
must be submitted to the US Army Corps of Engineers and BCDC, if the 
permittee’s proposed activities would not occur within BCDC’s jurisdiction, but 
the activities may have reasonably foreseeable effects on any land or water uses 
or natural resources within BCDC’s jurisdiction. 

The permittee may not proceed under this NWP unless and until it obtains from 
BCDC a state law permit or concurrence with permittee’s consistency certification, 
or confirmation from BCDC that neither is required for permittee’s proposed 
activities.  

The permittee shall provide documentation of BCDC state law permit, concurrence, 
or confirmation that neither is required prior to proceeding under this NWP. BCDC’s 
contact information is specified below: 

Mailing address: 375 Beale Street, Suite 510, San Francisco, CA 94105 

Phone: 415-352-3600 
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Email: info@bcdc.ca.gov  

BCDC Regional Condition 2* 

The following NWPs are not authorized within BCDC’s Bay or Certain Waterways 
jurisdictions. Reference Government Code section 66610(a) and (e) for the scope of 
BCDC’s Bay and Certain Waterways jurisdictions, respectively. For questions or 
clarifications, refer to BCDC’s contact information in BCDC Regional Condition 1. 

*Applicable to the following NWPs or the specified activities of the following NWPs:  

NWP 
No. 

Title Scope of Non-
Authorization 

Other Notes 

8 Oil and Gas 
Structures on the 
Outer Continental 

Shelf 

All activities specified 
in NWP 

Outer Continental 
Shelf is not within 

BCDC’s coastal zone 
segment 

12 Oil or Natural Gas 
Pipeline Activities 

Prohibition on fill 
activities for 

substations and access 
roads 

NWP 12 by its terms 
limits fill activities for 

substations and access 
roads to non-tidal 

Waters of US 

14 Linear 
Transportation 

Projects 

All activities specified 
in NWP 

Bay Plan 
Transportation Finding 

e states in relevant 
part: "roads are not 

water-oriented uses.” 

21 Surface Coal 
Mining Activities 

All activities specified 
in NWP 

NWP 21 by its terms 
limited to non-tidal 

Waters of US 

24 Indian Tribe or 
State Administered 

Section 404 
Programs 

All activities specified 
in NWP 

NWP 24 by its terms 
limited to New Jersey 

and Michigan 

29 Residential 
Developments 

All activities specified 
in NWP 

NWP 29 by its terms 
limited to non-tidal 

Waters of US 

30 Moist Soil 
Management for 

Wildlife 

All activities specified 
in NWP 

NWP 30 by its terms 
limited to non-tidal 

Waters of US 

mailto:info@bcdc.ca.gov
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39 Commercial and 
Institutional 

Developments 

All activities specified 
in NWP 

NWP 39 by its terms 
limited to non-tidal 

Waters of US 

40 Agricultural 
Activities 

All activities specified 
in NWP 

NWP 40 by its terms 
limited to non-tidal 

Waters of US  

41 Reshaping Existing 
Drainage and 

Irrigation Ditches 

All activities specified 
in NWP 

NWP 41 by its terms 
limited to non-tidal 

Waters of US 

42 Recreational 
Facilities 

All activities specified 
in NWP 

NWP 42 by its terms 
limited to non-tidal 

Waters of US 

43 Stormwater 
Management 

Facilities 

All activities specified 
in NWP 

NWP 43 by its terms 
limited to non-tidal 

Waters of US 

44 Mining Activities All activities specified 
in NWP 

NWP 44 by its terms 
limited to non-tidal 
waters of US except 
for non-jurisdictional 
open waters (rivers, 

stream, lakes, ponds) 

46 Discharges in 
Ditches 

All activities specified 
in NWP 

NWP 46 by its terms 
limited to non-tidal 

ditches 

49 Coal Remining 
Activities 

All activities specified 
in NWP 

NWP 49 by its terms 
limited to non-tidal 

Waters of US 

50 Underground Coal 
Mining Activities 

All activities specified 
in NWP 

NWP 50 by its terms 
limited to non-tidal 

Waters of US 

51 Land-Based 
Renewable Energy 

Generation 
Facilities 

All activities specified 
in NWP 

NWP 51 by its terms 
limited to non-tidal 

waters of US and 
“land-based” facilities. 

57 Electric Utility Line 
and 

Prohibition on fill 
activities for electric 

utility and 
telecommunications 

NWP 57 by its terms 
limits fill activities for 

substations and access 
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Telecommunication 
Activities 

line substations and 
access roads 

roads to non-tidal 
Waters of US 

58 Utility Line 
Activities for Water 

and Other 
Substances 

Prohibition on fill 
activities for utility line 
substations and access 

roads 

NWP 58 by its terms 
limits fill activities for 

substations and access 
roads to non-tidal 

Waters of US 

59 Water Reclamation 
and Reuse Facilities 

All activities specified 
in NWP 

NWP 59 by its terms 
limited to non-tidal 

waters of US 

 

Inclusion of BCDC Regional Condition 1 in all NWPs proposed for issuance by USACE 
is necessary in order for BCDC to concur that issuance of the NWPs would be 
consistent with BCDC’s enforceable state policies of its certified CMP to the 
maximum extent practicable because this determination must be made on an 
individualized project-by-project basis.  

While BCDC does not object to USACE’s efforts to streamline permitting under 
section 404 of the CWA and section 10 of the R&HA through issuance of NWPs, for 
the reasons discussed in Section III.C above, it is not feasible for BCDC to determine 
the full scope of potential impacts to coastal uses and resources in BCDC’s coastal 
zone segment resulting from activities proposed to be authorized by the NWPs, and 
associated consistency with BCDC’s enforceable state policies of its certified CMP 
therewith, considering the NWPs out of the context of specific projects designed to 
rely on said NWPs. 

Inclusion of BCDC Regional Condition 2 for the RWPs proposed for issuance by 
USACE identified in the table associated with this condition is necessary in order for 
BCDC to concur that issuance of the NWPs would be consistent with BCDC’s 
enforceable state policies of its certified CMP to the maximum extent practicable 
because the activities associated with the NWPs listed in the table of BCDC Regional 
Condition 2 (as specifically enumerated) by and large do not constitute “water-
oriented uses” (or minor fill for improving shoreline appearance or public access to 
the Bay) for which fill of BCDC’s Bay and certain waterways jurisdictions can be 
allowed. (Reference Government Code section 66605(a).) 

It is worth noting, as specified in the third column of the table associated with BCDC 
Regional Condition 2 that for virtually all of the NWPs listed in BCDC Regional 
Condition 2, these NWPs are either: (1) outside of BCDC’s jurisdiction; or (2) by the 
terms of the NWP, proposed authorization for fill activities is limited to “non-tidal” 
Waters of the US. The term “non-tidal” essentially excludes BCDC’s Bay and certain 
waterways jurisdictions, which are both defined as “areas that are subject to tidal 
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action.” (Reference Government Code section 66610(a) [Bay], (e) [certain 
waterways].) 

E. Public Participation 
The CZMA and its implementing regulations require that BCDC’s CMP provide for public 
participation in its review of submitted consistency determinations. (16 USC § 
1455(d)(14); 15 CFR § 930.42.)  

BCDC’s review of USACE’s consistency determination (i.e., this conditional concurrence) 
was publicly noticed and distributed on Friday November 21, 2025 as part of BCDC’s 
“administrative listing” process for Commission consideration. (14 CCR § 10621(a)(2).) If 
no objection to the recommended conditional concurrence of BCDC’s Executive Director 
is received within 14 days by Friday December 5, 2025, the Executive Director will 
administratively issue this recommended conditional concurrence to USACE as early as 
Monday December 10, 2025. (Id.) 

If one or more Commissioners submits to the Executive Director by Friday December 5, 
2025 a written objection to the administrative issuance of this recommended 
conditional concurrence by BCDC’s Executive Director, a public hearing will be held on 
the matter on Thursday December 18, 2025 at a publicly-noticed Commission meeting.  

 

Executed at San Francisco, California, on behalf of the San Francisco Bay Conservation and 
Development Commission on Monday December 10, 2025. 

 

 

_______________________________ 
LAWRENCE J. GOLDZBAND 
Executive Director 
San Francisco Bay Conservation and 
Development Commission 

LJG/xx/xx 

cc: US Army Corps of Engineers (James Mazza, Katerina Galacatos, Caroline Frentzen, 
Zachary Simmons) 
California Department of Fish and Wildlife (Craig Weightman) 
San Francisco Bay Regional Water Quality Control Board (Keith Lichten) 
State Lands Commission (Marlene Schroeder, Vicki Caldwell, Shawn Nelson, Quinn 
Petitjean) 
US Fish and Wildlife Service (Jana Alfonso) 
National Marine Fisheries Service (Darren Howe) 
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Exhibit 1. List of Proposed NWPs 
For full discussion of the list of proposed NWPs to be issued, including as modified, see 
USACE Notice of Proposed Rulemaking, Sections VI.B (Nationwide Permits) and II.A 
(Discussion of Proposed Modifications to Existing Nationwide Permits) and II.B (Discussion of 
Proposed new NWP): https://www.federalregister.gov/documents/2025/06/18/2025-
11190/proposal-to-reissue-and-modify-nationwide-permits  
NWP No. Description Notes 

1 Aids to Navigation  
2 Structures in Artificial Canals  
3 Maintenance  
4 Fish and Wildlife Harvesting, Enhancement, and 

Attraction Devices and Activities 
 

5 Scientific Measurement Devices  
6 Survey Activities  
7 Outfall Structures and Associated Intake Structures  
8 Oil and Gas Structures on the Outer Continental 

Shelf 
 

9 Structures in Fleeting and Anchorage Areas  
10 Mooring Buoys  
11 Temporary Recreational Structures  
12 Oil or Natural Gas Pipeline Activities  
13 Bank Stabilization Proposed to be modified 
14 Linear Transportation Projects  
15 US Coast Guard Approved Bridges  Proposed to be modified 
16 Return Water From Upland Contained Disposal 

Areas 
 

17 Hydropower Projects  
18 Minor Discharges  
19 Minor Dredging  
20 Response Operations for Oil or Hazardous 

Substances 
 

21 Surface Coal Mining Activities  
22 Removal of Vessels  
23 Approval of Categorical Exclusions  Proposed to be modified 
24 Indian Tribe or State Administered Section 404 

Programs  
Proposed to be modified 

25 Structural Discharges  
26 [Reserved] 
27 Aquatic Ecosystem Restoration, Enhancement, and 

Establishment Activities  
Proposed to be modified 

28 Modifications of Existing Marinas  

https://www.federalregister.gov/documents/2025/06/18/2025-11190/proposal-to-reissue-and-modify-nationwide-permits
https://www.federalregister.gov/documents/2025/06/18/2025-11190/proposal-to-reissue-and-modify-nationwide-permits
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29 Residential Developments  
30 Moist Soil Management for Wildlife  
31 Maintenance of Existing Flood Control Facilities  
32 Completed Enforcement Actions  
33 Temporary Construction, Access, and Dewatering  
34 Cranberry Production Activities  
35 Maintenance Dredging of Existing Basins  
36 Boat Ramps  
37 Emergency Watershed Protection and Rehabilitation  
38 Cleanup of Hazardous and Toxic Waste  
39 Commercial and Institutional Developments  
40 Agricultural Activities  
41 Reshaping Existing Drainage and Irrigation Ditches  
42 Recreational Facilities  
43 Stormwater Management Facilities Proposed to be modified 
44 Mining Activities  
45 Repair of Uplands Damaged by Discrete Events  
46 Discharges in Ditches  
47 [Reserved] 
48 Commercial Shellfish Mariculture Activities  Proposed to be modified 
49 Coal Remining Activities  
50 Underground Coal Mining Activities  
51 Land-Based Renewable Energy Generation Facilities  
52 Water-Based Renewable Energy Generation Pilot 

Projects  
Proposed to be modified 

53 Removal of Low-Head Dams  
54 Living Shorelines  Proposed to be modified 
55 Seaweed Mariculture Activities Proposed to be modified 
56 [Reserved] 
57 Electric Utility Line and Telecommunications 

Activities 
Proposed to be modified 

58 Utility Line Activities for Water and Other Substances Proposed to be modified 
59 Water Reclamation and Reuse Facilities  
A. Activities to Improve Passage of Fish and Other 

Aquatic Organisms (proposed new NWP) 
Proposed new NWP 
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Exhibit 2. List of Proposed NWP General Conditions 
For full discussion of the list of proposed NWP general conditions, including as modified, see 
USACE Notice of Proposed Rulemaking, Sections VI.C (NWP General Conditions) and II.C 
(Discussion of Proposed Modifications to NWP General Conditions): 
https://www.federalregister.gov/documents/2025/06/18/2025-11190/proposal-to-reissue-
and-modify-nationwide-permits  
General 
Condition No. 

Description Notes 

1 Navigation  
2 Aquatic Life Movements  
3 Spawning Areas  
4 Migratory Bird Breeding Areas  
5 Shellfish Beds  
6 Suitable Material  
7 Water Supply Intakes  
8 Adverse Effects From Impoundments  
9 Management of Water Flows Proposed to be modified 

10 Fills Within 100-Year Floodplains  
11 Equipment Proposed to be modified 
12 Soil Erosion and Sediment Controls  
13 Removal of Temporary Structures and Fills  
14 Proper Maintenance  
15 Single and Complete Project  
16 Wild and Scenic Rivers  
17 Tribal Rights  
18 Endangered Species Proposed to be modified 
19 Migratory Birds and Bald and Golden Eagles  
20 Historic Properties  
21 Discovery of Previously Known Remains and 

Artifacts 
 

22 Designated Critical Resource Waters  
23 Mitigation  
24 Safety of Impoundment Structures  
25 Water Quality Proposed to be modified 
26 Coastal Zone Management  
27 Regional and Case-by-Case Conditions  
28 Use of Multiple Nationwide Permits Proposed to be modified 
29 Transfer of Nationwide Permit Verifications  
30 Compliance Certification Proposed to be modified 
31 Activities Affecting Structures/Works Built by US  
32 Pre-Construction Notification Proposed to be modified 

https://www.federalregister.gov/documents/2025/06/18/2025-11190/proposal-to-reissue-and-modify-nationwide-permits
https://www.federalregister.gov/documents/2025/06/18/2025-11190/proposal-to-reissue-and-modify-nationwide-permits
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Exhibit 3. List of Proposed NWP Definitions 
For full discussion of the list of proposed NWP definitions, including as modified, see USACE 
Notice of Proposed Rulemaking, Sections VI.F (NWP Definitions) and II.E (Discussion of 
Proposed Modifications to Definitions): 
https://www.federalregister.gov/documents/2025/06/18/2025-11190/proposal-to-reissue-
and-modify-nationwide-permits  
Definition Notes 
Best management practices (BMPs)  
Compensatory mitigation  
Currently serviceable  
Direct effects  
Discharge  
Ecological reference Proposed to be modified 
Enhancement  
Establishment (creation)  
High Tide Line  
Historic Property  
Independent utility  
Indirect effects  
Loss of waters of the United States  
Nature-based solutions Proposed new definition 
Navigable waters  
Non-tidal wetland  
Open water  
Ordinary High Water Mark  
Perennial stream  
Practicable  
Pre-construction notification  
Preservation  
Re-establishment  
Rehabilitation  
Restoration  
Riffle and pool complex  
Riparian areas  
Shellfish seeding  
Single and complete linear project  
Single and complete non-linear project  
Stormwater management  
Stormwater management facilities  
Stream bed Proposed to be modified 
Stream channelization  

https://www.federalregister.gov/documents/2025/06/18/2025-11190/proposal-to-reissue-and-modify-nationwide-permits
https://www.federalregister.gov/documents/2025/06/18/2025-11190/proposal-to-reissue-and-modify-nationwide-permits
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Structure  
Tidal wetland  
Tribal lands  
Tribal rights  
Vegetated shallows  
Waterbody  
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Exhibit 4. Regional Conditions Applicable in San Francisco District 

For a full discussion of the proposed regional conditions for the NWPs within the San Francisco 
District, see the following notice published by the San Francisco District: 
https://media.defense.gov/2025/Jun/18/2003741031/-1/-
1/1/SPN_PN_PROPOSED_2026_NWPS_2025.06.18.PDF.  

 1. The permittee shall submit a pre-construction notification (PCN), in accordance with 
General Condition 32, in the following circumstances:  
 
 a. Activities involving new bank stabilization that do not incorporate bioengineering 
techniques. Bioengineering techniques include using live plants alone or in combination with 
dead or inorganic materials, including rock, sand, or gravel;  
 
 b. Activities resulting in a discharge of dredged or fill material in waters of the U.S. on Tribal 
lands;  
 
 c. Activities involving the permanent channelization, realignment, or relocation of streams; 
and,  
 
 d. Activities that have the potential to adversely affect Essential Fish Habitat (EFH), as 
designated by the Pacific Fishery Management Council. The PCN shall include an EFH 
assessment and analysis of effects of the action on EFH, in accordance with 50 C.F.R. § 600.920 
(e). For Federal permittees, if a PCN is required for the proposed activity, the Federal permittee 
must provide the district engineer with the appropriate documentation to demonstrate 
compliance with the Magnuson-Stevens Fishery Conservation and Management Act. 
 
 6. In the San Francisco District, the use of NWPs 29 and 39 are prohibited within 
the San Francisco Bay diked baylands1 (see figure 1). 
 
 7. In the San Francisco District, the permittee shall submit a pre-construction 
notification (PCN), in accordance with General Condition 32, for all NWP activities that 
will take place in waters or wetlands of the U.S. that are within the San Francisco Bay 
diked baylands (see figure 1). 

https://media.defense.gov/2025/Jun/18/2003741031/-1/-1/1/SPN_PN_PROPOSED_2026_NWPS_2025.06.18.PDF
https://media.defense.gov/2025/Jun/18/2003741031/-1/-1/1/SPN_PN_PROPOSED_2026_NWPS_2025.06.18.PDF
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