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November 4, 2024 

 
 

TO: Enforcement Committee Members 

FROM: Lawrence J. Goldzband, Executive Director, (415/352-3653; larry.goldzband@bcdc.ca.gov) 
Bella Castrodale, Lead Enforcement Attorney, (415/352-3628; 
bella.castrodale@bcdc.ca.gov) 
 

SUBJECT:   Executive Director’s Recommended Enforcement Decision and Proposed Cease and 
Desist and Civil Penalty Order No. CCD2024.003.00 in BCDC Enforcement Matter 
ER2023.019.00 for Union Pacific Railroad, Rodeo, Contra Costa County 

  (For Enforcement Committee consideration on November 14, 2024) 
 

Summary 

On September 19, 2024, Union Pacific Railroad (“Respondent”) was issued a Violation Report and 
Complaint for Administrative Civil Liability for the following violations on property located in Contra 
Costa County belonging to Respondent: 

1. Tons (est.) of toxic waste and debris in the bay consisting of used automotive tires, shopping 
carts, plastic and sundry rubbish; 

2. At least one homeless encampment in the 100-foot shoreline band. 

The Executive Director recommends that the Enforcement Committee adopt this recommended 
enforcement decision as its recommendation to the full Commission. This recommendation includes 
issuing proposed Cease and Desist and Civil Penalty Order CCD2024.003.00 to require Respondent to do 
the following actions and pay a civil penalty of $60,000 for two unresolved violations, as follows:  

1. Cease and desist from violating the McAteer-Petris Act. 

2. By January 1, 2025, submit a plan to remove all used automotive tires, shopping carts, plastic, and 
other unauthorized material, floating or sunk, from San Pablo Bay to a legal disposal site, as 
prepared by a professional of record, such as an engineer or environmental scientist 
knowledgeable in site restoration. 

3. By February 1, 2025, BCDC staff will review the professionally prepared fill removal plan and 
either approve, conditionally approve, or deny the plan. 

4. By March 1, 2025, the professional of record shall have made any required revisions to the fill 
removal plan directed by staff and resubmitted it for staff review and obtained staff approval. 

5. By June 1, 2025, Respondent shall have fully implemented the BCDC-approved fill removal plan.  

6. Pay $60,000 in administrative civil liability within thirty (30) days of Order issuance.  
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Background 

Sometime between February 2008 and March 15, 2023, fill consisting of an estimated several tons of 
waste and debris including automotive tires, shopping carts, plastic, and other trash, was placed in the 
bay and adjacent shoreline on property located in Contra Costa County owned or controlled by Union 
Pacific Railroad (“Respondent”). (Exhibit B: VR&C [Exhibits 9]). In addition, sometime between February 
2022 and March 15, 2023, fill consisting of a homeless encampment was established in the shoreline 
band in the same area. Id.  

The reference materials attached indicate that Respondent owns, or controls a railroad right of way, 
partially within BCDC’s Bay jurisdiction and shoreline band jurisdiction in and abutting San Pablo Bay. 
(Exhibit B: VR&C [Exhibit 3]; Exhibit C). The parcel is located in the vicinity of Latitude: 38.038655, 
Longitude: -122.268261, in the census-designated place of Rodeo, where the railroad tracks run between 
Lone Tree Point, 413 San Pablo Avenue, Rodeo, California 94572 and Rodeo Sanitary Water District 
Treatment Plant, 800 San Pablo Avenue, Rodeo, California 94572. Id.  

On March 15, 2023, BCDC staff inspected the site and collected photographic evidence depicting the fill. 
(Exhibit B: VR&C [Exhibit 4]).  

On February 23, 2024, via e-mail, BCDC staff contacted Respondent, explaining that “tons of hazardous 
material in the San Francisco Bay and an illegal encampment” had been observed on Respondent’s 
property within BCDC’s permit jurisdiction. (Exhibit B: VR&C [Exhibit 5]). BCDC staff indicated that the 
unauthorized fill potentially violated the McAteer-Petris Act and needed to be removed immediately. Id.  

On March 1, 2024, BCDC staff met with Respondent’s representative, Ms. Peggy Ygbuhay, via 
teleconference during which time staff reiterated the nature of the alleged violation. At Respondent’s 
request, BCDC staff emailed Respondent on March 11, 2024, attaching photos of the unauthorized fill 
and reminding Ms. Ygbuhay that the unauthorized fill must be removed. (Exhibit D).  

On June 27, 2024, BCDC staff and Respondent convened again over the phone, and Respondent 
committed to providing an update during the first week of July. (Exhibit E). After no update was 
provided, BCDC staff again contacted Respondent on August 15, 2024. Id. BCDC staff provided a marked 
up copy of the Contra Costa County, California Assessor’s Parcel Map indicating the location of the 
unauthorized fill. Id. 

On August 20, 2024, Respondent indicated that scheduling of the removal of the unauthorized fill was 
ongoing, and promised to update BCDC staff when the removal was scheduled. (Exhibit F). 

Between February 23, 2024, and September 19, 2024, Respondent failed to demonstrate that the 
unauthorized fill was removed from BCDC’s Bay and shoreline band jurisdiction. On September 19, 2024, 
BCDC staff issued a Violation Report and Complaint for Administrative Civil Liability for the ongoing 
violations via electronic and certified mail. (Exhibit B: VR&C).  

On October 17, 2024, Respondent contacted BCDC staff to arrange a site visit, which took place on 
October 24, 2024. (Exhibit G). At the site visit, BCDC staff observed that part of the unauthorized fill 
giving rise to Violation Two, the temporary shelter, had been removed although some trash remained. 
Individuals in a dinghy began to remove shopping carts from the Bay. At this time, BCDC staff provided 
Respondent with a tide chart to aid in organizing the restoration. 
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On October 24, 2024, Respondent filed its Statement of Defense (“SOD”) form. (Exhibit H). Respondent 
attached photographs demonstrating that part of the unauthorized fill, the homeless encampment, had 
been removed. Id. To date, Respondent has not fully abated the MPA violations at the property. 

Admitted and Contested Essential Allegations 

Respondent did not admit to any of the facts or allegations contained in the Violation Report and 
summarized above. (Exhibit H).  

Defenses and Mitigating Factors Raised by Respondent and Staff Rebuttals 

Respondent asserted the following defenses: 

1. “Union Pacific has no control over the establishment of homeless encampments and thus cannot 
predict whether the encampment will return. However, the homeless encampment has been 
removed from the site; Additionally, Union Pacific was not responsible for the disposal of the tires 
or any other materials which are present in the bay, nor did it authorize any such disposal. 
Nevertheless, Union Pacific is and has been willing to remove the materials, and has advised 
Commission staff of its willingness.” Id. 

• Staff Rebuttal: BCDC may hold a landowner responsible for unauthorized bay fill 
placed on its property by unknown third persons. (Leslie Salt Co. v. San Francisco Bay 
Conservation and Development Com. (1984) 153 Cal.App.3d 605, 612-618; Exhibit I). In 
Leslie Salt, the Court of Appeal analyzed section 66638 of the McAteer-Petris Act 
which authorizes BCDC to issue cease and desist orders against any person or 
governmental agency that “has undertaken, or is threatening to undertake, any 
activity” that requires a BCDC permit. Id. at 612. Recognizing that denying BCDC’s 
ability to utilize its enforcement devices against landowners whose property contains 
fill placed there by others in violation of the Act would materially impair BCDC’s ability 
to prevent and remedy haphazard and detrimental filling of the Bay, the court 
concluded that BCDC's ability to issue cease and desist orders extends to landowners 
regardless of whether they actually placed the fill or know its origin. Id. at 617. While 
the court in Leslie Salt refers specifically to BCDC’s enforcement authority to issue 
cease and desist orders, this reasoning logically applies also to another of BCDC’s 
enforcement devices, the imposition of administrative civil liability.  

2. “Because the material is being removed from bay sediments, Union Pacific needed to determine 
whether a permit from the Corps of Engineers was required for the work. Delays in performing 
the cleanup were caused, in part, by the illness of the individual coordinating the cleanup. Union 
Pacific has engaged a contractor and is proceeding with the work, which is ongoing. Union Pacific 
has been in contact with the Enforcement Policy Manager, Matthew Trujillo, to allow him to 
come out to the site and witness the cleanup.” (Exhibit H). 

• Staff Rebuttal: As the foregoing background and attached exhibits demonstrate, 
Respondent did not indicate to BCDC staff that extenuating circumstances, such as the 
illness of the individual coordinating the cleanup or the acquisition of permitting 
prevented Respondent from promptly addressing the unauthorized fill. Rather,  
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Respondent failed to provide substantial updates concerning the scheduling or 
progress of the fill removal despite that nearly six months passed since BCDC initially 
informed Respondent of the alleged violations. Respondent has not advised BCDC staff 
of any additional clean-up measures taken following October 24, 2024. Furthermore, 
while Respondent did arrange for a site visit with BCDC, at the time Respondent was 
still searching for a suitable contractor to complete the fill removal. (Exhibit G). 

Recommendation 

The Executive Director recommends that the Enforcement Committee adopt this Recommended 
Enforcement Decision and recommend that the full Commission issue the proposed Commission Cease 
and Desist and Civil Penalty Order.  

For Violation One, unauthorized fill consisting of waste (including tires, shopping carts, and other trash) 
in the Bay and shoreline band, staff have determined that the gravity of the harm is major, and the 
extent of deviation from the statutory requirement to remove the unauthorized fill is major. For 
Violation Two, unauthorized fill consisting of an encampment, staff have determined that the gravity of 
harm is moderate, and the extent of deviation from the statutory requirement to remove the 
unauthorized fill is major.  

The nature and extent of harm caused by these violations is significant. The bay and shoreline in this area 
contains household trash, personal items, and, most significantly, a plethora of tires in varying stages of 
decay. As the tires break down, they may leach harmful chemicals into the Bay which may be lethal to 
several fish species including the Central California Coast coho salmon, a federally listed endangered 
species. (Exhibit B: VR&C [Exhibits 6, 7, and 8]; Exhibit J, also available: 
https://baynature.org/2023/03/02/a-nasty-salmon-killing-tire-chemical-is-in-bay-waterways-can-it-be-
cleaned-up/). While staff believes the area can be restored, the introduction of pollutants to San Pablo 
Bay cannot be undone.  

BCDC staff have assessed the Respondent’s degree of culpability, history of violations, resolution efforts, 
any economic benefit to the violator, violator’s ability to pay, costs to the state in pursuing the 
enforcement action, and other facts as justice may require. 

There is no history of prior violations at this particular site. However, in 2021, BCDC opened enforcement 
case ER2021.123.00 concerning the accumulation of trash within the shoreline band on nearby property 
also owned by Respondent. On February 10, 2022, BCDC contacted Respondent informing them of the 
alleged violation. (Exhibit K). On February 22, 2022, BCDC staff conducted a site visit which demonstrated 
that the site had been cleared of trash and closed ER.2021.123.00. The clean-up was not conducted by 
Respondent, but by Phillips 66 Company as part of an effort to resolve their own enforcement case, 
ER2021.122.00. (Exhibit L). Accordingly, while the previous violation against Respondent was resolved 
without the need for formal enforcement proceedings, the resolution was accomplished by a third party. 
As for any voluntary resolution efforts to resolve the instant violations, Respondent has consistently 
communicated an intention to remove the unauthorized fill, but the partial removal of fill evidenced by 
the photographs attached to Respondent’s SOD occurred only after the Violation Report was issued 
despite steady encouragement from BCDC over a nearly six-month period.  
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Although the cost to the state in pursuing this matter has increased due to Respondent’s 
unresponsiveness to informal requests for compliance resulting in the referral of this matter to formal 
enforcement proceedings, BCDC staff has not included the costs of investigating and pursuing the 
enforcement action as part of the civil penalty amount. 

Staff does not believe Respondent derived any economic benefit from the placement of unauthorized fill 
on its property. However, it is Respondent’s burden to demonstrate an inability to pay, and Respondent 
did not introduce any such evidence into the record as part of its timely SOD.  

Based on these penalty factors, staff finds Violations One and Two eligible for the maximum daily 
administrative penalty of $2000 and $1600 per day, respectively. Although satellite imagery 
indicates that the unauthorized fill has been present since 2008 and 2022, staff set the start date 
for both violations on February 1, 2023 around when the enforcement case was opened. Even 
had Violation Two been fully resolved on October 24, 2024, each violation has persisted for over 
600 days. Accordingly, the maximum allowable penalty for each violation is $30,000 and a 
$60,000 total penalty is appropriate. One proposed Order consistent with this recommendation 
is attached (Exhibit A). 
 

Supporting Evidence Relied on By Enforcement Staff 

Exhibit No. Description or File Name 

A Cease and Desist and Civil Penalty Order No. CCD2024.003.00 

B 09/19.2024 Violation Report and Complaint and Exhibits 1-9 

C Legal Property Interest Reference Materials 

D 03/11/2024 Follow-up Email to Peggy Ygbuhay 

E 08/15/2024 Follow-up Email to Peggy Ygbuhay 

F 08/20/2024 Follow-up Email from Peggy Ygbuhay 

G 10/17/2024 Scheduling Email from Gilberto Martinez 

H 10/24/2024 Statement of Defense Form and Attachment 

I Leslie Salt Co. v. San Francisco Bay Conservation and Development Com. (1984) 153 
Cal.App.3d 605. 

J 03/2/2023 Bay Nature Article: A Nasty Salmon-Killing Tire Chemical is in Bay Waterways. 
Can It Be Cleaned Up? 

K 02/10/2022 Initial Contact Letter from BCDC to Union Pacific Railroad Concerning 
ER2021.123.00 

L 02/15/2022 Letter from Phillips 66 Company to BCDC Concerning ER.2021.122.00 
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Enforcement Committee Recommendation to the Full Commission: 

Please check one of the three boxes indicating your decision, then sign and return the 
memorandum to BCDC Staff: 

 
 By a vote of    yeses,    noes, and    abstentions, the Enforcement Committee adopts the 
Executive Director’s Recommended Enforcement Decision as its recommendation to the full 
Commission. 

 
 By a vote of   yeses,   noes, and   abstentions, the Enforcement Committee conditionally 
adopts the Executive Director’s Recommended Enforcement Decision as its recommendation to 
the full Commission as specified in the attached memorandum. 

 
 By a vote of    yeses,    noes, and    abstentions, the Enforcement Committee declines to 
adopt the Executive Director’s Recommended Enforcement Decision and recommends that the full 
Commission decline to issue the proposed Cease and Desist and Civil Penalty Order for the reasons 
specified in the attached memorandum. 

 
 
 

 

MARIE GILMORE, Enforcement Committee Chair 
San Francisco Bay Conservation and Development Commission 

 

 

Date 
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Commission Cease and Desist 
and Civil Penalty Order:  CCD2024.003.00 

Effective Date: TBD (upon execution by the Executive Director) 

Respondent:  Union Pacific Railroad  

To Union Pacific Railroad: 

I. Commission Cease and Desist Order

Pursuant to Cal. Gov. Code § 66638, Union Pacific Railroad (“Respondent”) is hereby
ordered to:

A. Cease and desist from violating the McAteer-Petris Act.

B. By January 1, 2025, submit a plan to remove all used automotive tires, shopping carts,
plastic, and other unauthorized material, floating or sunk, from San Pablo Bay to a legal
disposal site, as prepared by a professional of record, such as an engineer or
environmental scientist knowledgeable in site restoration.

C. By February 1, 2025, BCDC staff will review the professionally prepared fill removal plan
and either approve, conditionally approve, or deny the plan.

D. By March 1, 2025, the professional of record shall have made any required revisions to
the fill removal plan directed by staff and resubmitted it for staff review and obtained
staff approval.

E. By June 1, 2025, Respondent shall have fully implemented the BCDC-approved fill
removal plan.

F. Fully comply with the Requirements of Sections I, II, IV and V of this Cease and Desist
and Civil Penalty Order (“Order”).

II. Civil Penalty Order

Pursuant to Cal. Gov. Code § 66641.6, Respondent is hereby ordered to:

A. Pay administrative civil liability of sixty thousand dollars ($60,000) to BCDC by cashier’s
check made payable to the Bay Fill Clean-up and Abatement Fund within 30 days of
Order issuance. The administrative civil liability consists of:

Exhibit A
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a. Thirty thousand dollars ($30,000) for unpermitted fill consisting of tons (est.) 
of toxic waste and debris consisting of used automotive tires, shopping carts, 
plastic and sundry rubbish within BCDC’s Bay and shoreline band jurisdiction. 

b. Thirty thousand dollars ($30,000) for unpermitted fill consisting of at least 
one homeless encampment within BCDC’s shoreline band jurisdiction. 

B. If administrative civil liability is not paid within thirty (30) days of issuance of this Order 
the Executive Director is authorized to refer the matter to the Attorney General pursuant 
to Cal. Gov. Code § 66641.7(b), Cal. Gov. Code § 66641.5, and/or Cal. Gov. Code § 66641. 

III.     Findings 

Factual Findings 

This Commission Cease and Desist and Civil Penalty Order is based on the findings set 
forth below. The enforcement record in support of these findings includes all documents 
cited herein and all documents identified at Cal. Code Regs. Tit. 14, § 11370. 

A. Union Pacific Railroad owns, or controls a railroad right of way, partially within 
BCDC’s Bay jurisdiction and shoreline band jurisdiction in and abutting San Pablo Bay. 
The property is located in the vicinity of Latitude: 38.038655, Longitude: -
122.268261, in the census-designated place of Rodeo, Contra Costa County, where 
the railroad tracks run between Lone Tree Point, 413 San Pablo Avenue, Rodeo, 
California 94572 and Rodeo Sanitary Water District Treatment Plant, 800 San Pablo 
Avenue, Rodeo, California 94572.  

B. Between February 2008 and March 15, 2023, fill consisting of an estimated several 
tons of waste and debris including automotive tires, shopping carts, plastic, and 
other trash, was placed within BCDC jurisdiction in the Bay and adjacent shoreline on 
the property described by Section III.A. 

C. Between February 2022 and March 15, 2023, fill consisting of a homeless 
encampment was established in the shoreline band in the same area.  

D. The activities described by Section III.B and Section III.C constitutes the placement of 
fill in BCDC’s jurisdiction under MPA Section 66632(a) and no Commission Permit 
under that section was obtained for the activities described above meaning that this 
requirement has not been met.  

E. Therefore, Respondent is responsible for two violations of the MPA. 

F. On March 15, 2023, BCDC staff inspected the site and collected photographic 
evidence depicting the fill.  

Exhibit A
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G. On February 23, 2024, via e-mail, BCDC staff contacted Respondent, explaining that 
“tons of hazardous material in the San Francisco Bay and an illegal encampment” 
had been observed on Respondent’s property within BCDC’s permit jurisdiction. 
BCDC staff indicated that the unauthorized fill potentially violated the McAteer-Petris 
Act and needed to be removed immediately. 

H. On March 1, 2024, BCDC staff met with Respondent’s representative, Ms. Peggy 
Ygbuhay, via teleconference during which time staff reiterated the nature of the 
alleged violation. At Respondent’s request, BCDC staff emailed Ms. Ygbuhay on 
March 11, 2024, attaching photos of the unauthorized fill and reminding Ms. 
Ygbuhay that the unauthorized fill must be removed. 

I. On June 27, 2024, BCDC staff and Ms. Ygbuhay convened again over the phone, and 
Ms. Ygbuhay committed to providing an update during the first week of July. After no 
update was provided, BCDC staff again contacted Ms. Ygbuhay on August 15, 2024. 
BCDC staff provided a marked up copy of Contra Costa County, California Assessor’s 
Parcel Map indicating the location of the unauthorized fill. Id.  

J. On August 20, 2024, Respondent indicated that scheduling of the removal of the 
unauthorized fill was ongoing and promised to update BCDC staff when the removal 
was scheduled.  

K. Between February 23, 2024, and September 19, 2024, Respondent failed to 
demonstrate that the unauthorized fill was removed from BCDC’s Bay and shoreline 
band jurisdiction.  

L. On September 19, 2024, BCDC staff issued a Violation Report and Complaint for 
Administrative Civil Liability for the ongoing violations via electronic and certified 
mail. 

M. On October 17, 2024, Respondent contacted BCDC staff to arrange a site visit, which 
took place on October 24, 2024. At the site visit, BCDC staff observed that part of the 
unauthorized fill giving rise to Violation Two, the temporary shelter, had been 
removed although some trash remained. Individuals in a dinghy had begun to 
remove shopping carts from the Bay.  

N. On October 24, 2024, Respondent filed its Statement of Defense (“SOD”) form. 
Respondent attached photographs demonstrating that part of the unauthorized fill, 
the homeless encampment, had been removed.  

O. To date, Respondent has not fully abated the MPA violations at the property. 
P. These findings are based upon Exhibits 1-9 of the Violation Report & Complaint that 

was mailed to Respondent on September 19, 2024, and Exhibits A-L of the 

Exhibit A
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Recommended Enforcement Decision that was mailed to the Enforcement 
Committee on November 4, 2024.  

Legal Findings 

A. The Commission finds that Respondent violated and is violating the McAteer-Petris Act by 
allowing the activities described in Section III.B and III.C at the location described in 
Section III.A within BCDC jurisdiction without obtaining a permit from BCDC. 

B. The Commission finds that BCDC staff correctly identified two violations of the MPA in this 
matter. 

C. The Commission also finds that based on the factors provided by the McAteer-Petris Act 
Section 66641.9, a penalty of $30,000 for each violation, and a total penalty of $60,000, is 
appropriate.  

D. Specifically, pursuant to Appendix J of the Commission’s regulations (14 CCR), the 
Commission finds that for violation one, the gravity of harm is major and the extent of 
deviation from the statutory requirement to remove unauthorized fill is major. The 
Commission finds for violation two, the gravity of harm is moderate and the extent of 
deviation from the statutory requirement to remove unauthorized fill is major. 

E. The Commission finds that Respondent is culpable for the violations due to its failure to 
correct the violations by removing the unauthorized fill. 

F. Respondent is the sole property owner or right of way holder and responsible for 
maintaining its property in a manner consistent with the MPA. 

G. The Commission finds that Respondent’s ability to pay is not in question. 

H. The Commission finds that Respondent has received due process throughout this 
enforcement action. 

I. These findings are made with support of Exhibits 1-9 of the Violation Report & Complaint 
that was mailed to Respondent on September 19, 2024, and Exhibits A-L of the 
Recommended Enforcement Decision that was mailed to the Enforcement Committee on 
November 4, 2024.  

IV. Terms 

A. The Executive Director may, in his discretion, grant an extension of time for 
demonstrated good cause to comply with any provision of this Order. The Executive 
Director shall inform the Enforcement Committee Chair and the Commissioners of any 
extensions that are granted under this provision. 

Exhibit A
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B. Respondent must strictly conform to the express terms of this Order. Under Cal. Gov. 
Code § 66641, any person who intentionally or negligently violates any part of any 
cease-and-desist order issued by the Commission may be liable civilly in the sum of up to 
$6,000 for each day in which such violations persist. In addition, upon the failure of any 
person to comply with any cease-and-desist order issued by the Commission and upon 
the request of the Commission, the Attorney General of the State of California may 
petition the superior court for the issuance of a preliminary or permanent injunction, or 
both, restraining the person or persons from continuing any activity in violation of the 
cease-and-desist order. 

C. This Order does not affect any duties, rights, or obligations established under private 
agreements or by the laws and regulations of other public bodies. 

D. This Order does not constitute a recognition of property rights. 

E. This Order is effective upon issuance thereof. 

V.   Judicial Review 

A. Under Cal. Gov. Code §§ 66639 & 66641.7(a), within thirty days after service of a copy of 
a cease-and-desist order and civil penalty order issued by the Commission, an aggrieved 
party may file with the superior court a petition of writ of mandate for review of the 
order pursuant to Section 1094.5 of the Code of Civil Procedure. 

 

Executed at San Francisco, California, on behalf of the San Francisco Bay Conservation and 
Development Commission on the date first above written. 

 

_______________________________________________                          ___________________ 
LAWRENCE J. GOLDZBAND, BCDC Executive Director   Date 
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Full Commission Motion and Action: 

Please check one of the four boxes indicating your decision, then sign and return the 
memorandum to BCDC Staff:  

o By a vote of __ yeses, __ noes, and __ abstentions, the Commission concurs with the
Enforcement Committee’s Recommended Enforcement Decision and issues the proposed Cease
and Desist and Civil Penalty Order.

o By a vote of __ yeses, __ noes, and __ abstentions, the Commission votes to dismiss this
matter and declines to issue the proposed Cease and Desist and Civil Penalty Order for the
reasons specified in the attached memorandum.

o By a vote of __ yeses, __ noes, and __ abstentions, the Commission votes to remand the
matter back to the Enforcement Committee for further action for the reasons specified in the
attached memorandum.
o By a vote of __ yeses, __ noes, and __ abstentions, the Commission rejects the Enforcement
Committee’s Recommended Enforcement Decision and decides to consider the entire matter
de novo at the Commission meeting on _________.

______________________________________  
Zachary Wasserman, Commission Chair  
San Francisco Bay Conservation and Development Commission 

___________ 
Date:  

Exhibit A
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4/12/23, 3:10 PM BCDC Enforcement Violation Report Form

https://survey123.arcgis.com/surveys/3910e17929e543cd8569264ed3773a14/data?report=format:docx&extent=-126.0832,36.9331,-120.4802,38.273… 1/3

Submitted by: BCDC

Submitted time: Apr 12, 2023, 11:15:34 AM

ER#

ER2023.019.00

Permittee or Respondent

Southern Pacific Railroad

Priority

Yes

Status

B. Active Case

Enforcement Staff Assigned

MT

Vicinity of the Alleged Violation

Bay

Address of the Alleged Violation

mudflats NNE of Rodeo Creek outlet

Violation Report 01.

 
BCDC Enforcement Violation Report Form



4/12/23, 3:10 PM BCDC Enforcement Violation Report Form

https://survey123.arcgis.com/surveys/3910e17929e543cd8569264ed3773a14/data?report=format:docx&extent=-126.0832,36.9331,-120.4802,38.273… 2/3

Location of the Alleged Violation

Lat: 38.039409 Lon: -122.266427

County

Contra Costa

Description of the Alleged Violation

Multiple encampments, refuse, hazardous waste in the form of tires

Date Report Submitted

Apr 12, 2023

Staff Notes

4/12/23, MT: Site visit conducted 3/15/23 to inspect site and collect evidence. Per Contra Costa County parcel 
map, parcels belong to Southern Pacific RR.

Date ER Case Opened

Apr 12, 2023

Date Assigned

Apr 12, 2023

When did you first observe the Alleged Violation?

Mar 15, 2023

Esri, USGS

Violation Report 01.



4/12/23, 3:10 PM BCDC Enforcement Violation Report Form

https://survey123.arcgis.com/surveys/3910e17929e543cd8569264ed3773a14/data?report=format:docx&extent=-126.0832,36.9331,-120.4802,38.273… 3/3

Suspected Duration or Frequency of Violation

Constant

BCDC Staff Completing Form

Trujillo

Violation Report 01.



Submitted by: BCDC

Submitted time: Apr 12, 2023, 11:15:34 AM

ER#

ER2023.019.00

Permittee or Respondent

Union Pacific Railroad Company

BCDC Permit #

N/A

Priority

Yes

Status

E. Resolution Imminent

Enforcement Staff Assigned

MT

Vicinity of the Alleged Violation

Bay

Address of the Alleged Violation

mudflats NNE of Rodeo Creek outlet

10/11/24, 2:12 PM BCDC Enforcement Violation Report Form

https://survey123.arcgis.com/surveys/3910e17929e543cd8569264ed3773a14/data?filter=(0.ER is "er2023.019.00")&objectIds=4104&extent=-125.760… 1/3

Violation Report 02.

 
BCDC Enforcement Violation Report Form



Location of the Alleged Violation

Lat: 38.039409 Lon: -122.266427

County

Contra Costa

Description of the Alleged Violation

Encampment, refuse, hazardous waste in the form of tires

Date Report Submitted

Apr 12, 2023

Staff Notes

10/11/24, MT: UPP paralegal called and asked for supporting evidence to VR/C. 9/19/24, MT: VR & C sent to 
Public Affairs and Legal staff this date. Stmt of Defense due 10/24/24. 9/10/24, MT: No further update from PY, 
formal enforcement proceeding initiated. 8/20/24, MT: PY responds to 8/15 e-mail stating: "I am working with 
our teams to schedule clean-up of this area. I should have that scheduled soon and I will update you as soon 
as I receive confirmation."8/15/24, MT: E-mailed Peggy Y. to follow up on the status of the clean-up effort at the 
site. She did not reach out after our last phone conversation on June 27 to provide any update. 6/27/24, MT: 
Called Peggy Y. and she committed to checking with her team and following up with me on the status of the 
clean-up effort the week of 7/1/24. 3/11/24, MT: Emailed site visit photos to Peggy Y. 3/1/24, MT: Met with Peggy 
Ygbuhay by MS Teams and explained the nature of the violation and the initial report of the violation. She 
acknowledged and showed in a screen-share of her system that the property does belong to UPR. She asked 
for photographs of the violation and she gave consent to correspond via e-mail. I pledged to follow up with her 
next week by e-mail with photos and correspondence.  For the purposes of this enforcement action, this date 
will be considered the date of UPR's initial contact response. 4/12/23, MT: Site visit conducted 3/15/23 to 
inspect site and collect evidence. Per Contra Costa County parcel map, parcels belong to Southern Pacific RR.

Date ER Case Opened

Apr 12, 2023

Esri, CGIAR, USGS | California State Parks, Esri, TomTom, Garmin, SafeGraph, FAO, METI/NASA, USGS, Bureau of La… Powered by Esri

10/11/24, 2:12 PM BCDC Enforcement Violation Report Form

https://survey123.arcgis.com/surveys/3910e17929e543cd8569264ed3773a14/data?filter=(0.ER is "er2023.019.00")&objectIds=4104&extent=-125.760… 2/3

Violation Report 02.

 



Date Assigned

Apr 12, 2023

Total Civil Penalty Owed

60,000

When did you first observe the Alleged Violation?

Mar 15, 2023

Suspected Duration or Frequency of Violation

Constant

Responsible Party's Name (Person and/or Organization)

Peggy Ygbuhay, Sr. Director, Public Affairs and Adrian Guerrero  Assistant Vice President, Public Affairs - West

Responsible Party's Address

Peggy Y: 915 L St, Suite 1180 Sacramento, CA 95814; Adrian G: 9451 Atkinson St. Roseville, CA 95747

Responsible Party's Email

Peggy Y: pygbuhay@up.com; Adrian: aguerre@up.com

Responsible Party's Phone Number

Peggy Y: 916-789-5957; Adrian G: 916-789-6360

BCDC Staff Completing Form

Trujillo

10/11/24, 2:12 PM BCDC Enforcement Violation Report Form

https://survey123.arcgis.com/surveys/3910e17929e543cd8569264ed3773a14/data?filter=(0.ER is "er2023.019.00")&objectIds=4104&extent=-125.760… 3/3

Violation Report 02.



03.Violation Report 



04.Violation Report



04.Violation Report 



04.Violation Report 



05.Violation Report 
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Violation Report 06.
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Coho Salmon (Protected)

Coho Salmon (Protected)
Oncorhynchus kisutch

Protected Status

ESA ENDANGERED
Central California Coast ESU

ESA THREATENED
Lower Columbia River ESU
Oregon coast ESU
Southern Oregon & Northern California coasts
ESU

Quick Facts

WEIGHT Average 8 pounds but can weigh as
much as 35 pounds

LENGTH 2 feet
LIFESPAN 2 to 5 years
THREATS Climate change, Commercial and

recreational fishing, Habitat
degradation, Habitat impediments
(dams), Habitat loss

An official website of the United States government Here’s how you know 
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REGION West Coast

Coho salmon. Credit: NOAA Fisheries

About the Species

Coho salmon are an anadromous fish, which means they can live in both fresh and saltwater. Coho
salmon have a relatively complex life history that includes spawning and juvenile rearing in rivers for
at least one summer followed by migrating to saltwater to feed, grow, and mature before returning to
freshwater to spawn. They are vulnerable to many stressors and threats including blocked access to
spawning grounds and habitat degradation caused by dams and culverts. One evolutionary
significant unit of coho salmon is listed as endangered and three ESUs are listed as threatened
under the Endangered Species Act.

The Central California Coast Coho ESU is one of NOAA Fisheries' Species in the Spotlight. 

NOAA Fisheries is committed to conserving and protecting coho salmon. Our scientists and partners
use a variety of innovative techniques to study, learn more about, and protect this species.

Learn more about protected coho salmon 

Scientific Classification
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Kingdom Animalia

Phylum Chordata

Class Osteichthyes

Order Salmoniformes

Family Salmonidae

Genus Oncorhynchus

Species kisutch

Last updated by NOAA Fisheries on 09/12/2024

In the Spotlight
Central California Coast Coho
The Central California Coast evolutionarily significant unit (called an "ESU") of coho salmon is one
of NOAA Fisheries' Species in the Spotlight. This initiative is an agency-wide effort launched in
2015 to spotlight and save the most highly at-risk marine species.

Central California Coast coho salmon are one of the 28
salmonids federally listed by NOAA Fisheries on the
West Coast of the United States. Like other salmon, they
breed and hatch young in rivers. After more than a year
(sometimes two) rearing in freshwater, juveniles migrate to
the North Pacific, where they live and grow for one-and-a-half
years, then return to the rivers of their birth to spawn and die.
Once abundant, these fish supported native, recreational,
and commercial fisheries.

Central California Coast coho were first listed as threatened
under the Endangered Species Act in 1996, and then reclassified as endangered in 2005. This
unique run of coho salmon, at the southern extent of the species' range, has teetered on the brink of
extinction.
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This ESU of coho salmon originates
from rivers south of Punta Gorda,
California to and including Aptos Creek,
as well as such coho salmon originating
from tributaries to San Francisco Bay.

Where Central California Coast Coho Live
The Central California Coast coho salmon ESU represents
the southern extent of the species' larger range.

Population Status
By the late 1990s, Central California Coast coho salmon were
on the verge of extinction. Data demonstrated that the
species was declining throughout its range, except in two
places: the Russian River in Sonoma County, and Scott
Creek, in Santa Cruz County. Conservation hatchery
programs have supported the species in these two areas,
and we have recently observed some increases in
abundance.

Habitat
Coho salmon spend approximately the first half of their life
cycle rearing and feeding in streams and small freshwater
tributaries. Spawning habitat is comprised of small streams
with stable gravel substrates. These fish need cold, clean
freshwater streams to lay their eggs, along with side channels
and floodplains where young fish can find food and hide from
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This remote side incubator is filled with salmon eggs that
are bathed in cool, well-oxygenated water from the stream.

predators. The remainder of their life cycle is spent foraging in estuarine and marine waters of the
Pacific Ocean.

Critical habitat was designated for the Central California Coast coho salmon in 1999. View the
critical habitat maps or GIS data for these coho.

Threats
While there is no single factor responsible for Central California Coast coho salmon decline, both
human activities and natural events have degraded their habitats. Agriculture and legacy logging
practices have straightened rivers and streams, deforested the river banks, and extracted water for
farming, watering lawns, and other uses.

A critical emerging challenge to Central California Coast coho salmon survival and recovery is the
increased frequency of severe weather patterns resulting from climate change. California now
routinely experiences above-average temperatures and well below average temperatures.
Unprecedented wildfires throughout the species’ range have become a significant habitat concern.
Fires of this magnitude cause substantial damage to riparian habitat and instream wood shelter, as
well as increased landslides and sediment input to streams. The impact of droughts, fires, and
flooding on Central California Coast coho salmon habitat will remain for many generations to come.
Restoration and additional monitoring of habitat and species response to these events is necessary
to repair and re-evaluate how climate-driven processes influence Central California Coast coho
salmon’s survival and recovery.

Recovery: Species in the Spotlight Priority Actions
The Species in the Spotlight 2021–2025
Priority Action Plan builds on the 2016–
2020 Priority Action Plan and the Recovery
Plan for the Evolutionarily Significant Unit of
Central California Coast Coho Salmon.

It details the focused efforts that are needed
over the next 5 years. In our 2021–2025
action plan, we prioritized the following
activities:

Restoration at a watershed scale

Improving instream flow to support
freshwater rearing

Continuing and expanding conservation captive broodstock programs to increase species
and spatial diversity and support population recovery

Partnering and outreach to advance recovery
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Monitoring and Research of a dynamic and changing landscape

These actions are working to save Central California Coast coho salmon from extinction and are
paving a path forward to recovery.

In our first five years of the Species in the Spotlight initiative, we made the following progress toward
stabilizing the species and halting their decline:

Enhanced more than 200 miles of streams.

Added more than 6,000 pieces of large woody debris to improve instream habitat
complexity.

Increased returns: In 2017–2018; Russian River run was at its highest in two decades, and
in 2018–2019 spawning season, 85 percent returning adults were at least age 3.

In the Southern Coho Salmon Captive Broodstock program, we have experimented with
varying the life stage that is released.

Completed NOAA Fisheries first Safe Harbor Agreement.

Formed new partnerships to expand conservation hatchery rearing programs which support
species stability and expand species distribution throughout their historic range.

Improved fish passage and water quality by removing excess fine sediment. This restored
access to more than ten miles of stream and reduced the threat of salmonid fish kills
associated with anoxic sediment flooding the lagoon after the estuary naturally breaches in
the winter months. The project is also is expected to reduce the risk of flooding to the
nearby town.

2017 Species in the Spotlight Hero Award
In 2017, we recognized Dr. Brian Dietterick, the director of the
California Polytechnic State University Swanton Pacific
Ranch  and a watershed hydrologist by training.

The Ranch is located in the Scott Creek watershed of Santa
Cruz County, California. It is a CalPoly educational facility
and home to the southern-most extant population of coho
salmon.

Over the last decade, Brian, staff, and students have
strengthened and diversified recovery efforts for Central
California Coast coho salmon.

Learn more about Brian and his team's work 

2019 Partner in the Spotlight Award
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In 2019, we recognized the Russian River
Coho Salmon Hatchery Team for its critical
role in Central California Coast coho
salmon recovery. The joint U.S. Army Corps
of Engineers/California Department of Fish
and Wildlife Coho Salmon Hatchery Team
has been rearing endangered Central
California Coast coho salmon since 2001.
In 2018, 17 years after the first Russian
River rescue, the team formed a new
partnership with The Nature Conservancy,
the Conservation Fund, and the Mendocino Redwood Company. Together, they will capture, rear,
and re-release Mendocino Coast coho salmon from the Garcia and Navarro Rivers.

Learn more about the Russian River Coho Salmon Hatchery Team's work 

2021 Partner in the Spotlight Award

Credit: San Mateo Resource Conservation District

In 1939, visionary farmers in San Mateo County, California formed the first conservation district in
California and one of the first in the nation: the San Mateo Resource Conservation District. Today,
the RCD provides comprehensive, integrated services addressing wildlife, water, climate, and
agriculture. In the last decade, they have focused their restoration efforts on conserving salmonids
and their habitat, especially endangered Central California Coast (CCC) coho salmon. 

Learn more about the San Mateo Resource Conservation District’s work 

2023 Partner in the Spotlight Award
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Last updated by NOAA Fisheries on 09/12/2024

Trout Unlimited’s North Coast Coho Project Team. Team members include: Anna Halligan, Elise Ferrarese, Daisy
Schadlich, Kate Robbins and Nicole Herrera. Credit: Trout Unlimited.

Trout Unlimited’s North Coast Coho Project (NCCP), started in 1998, is a public-private partnership
of a large spatial scale working cooperatively to restore CCC coho salmon habitat. NCCP assesses
watershed conditions, develops and implements projects to reduce sediment delivery to streams,
installs large wood to provide cover and diversify instream habitat, and removes fish passage
barriers. Since 2008, the NCCP has leveraged nearly $25 million for habitat restoration for over 75
individual projects. The NCCP team has been instrumental in moving habitat restoration forward,
and their ability to form diverse partnerships has been key in CCC coho salmon recovery efforts.

Learn more about the North Coast Coho Project 

Management Overview
We listed the Central California coast ESU of coho salmon as endangered and the Lower Columbia
River ESU, Oregon coast ESU, Southern Oregon & Northern California coasts ESU as threatened
under the Endangered Species Act.

Learn more about the regulatory history of coho salmon 

Recovery Planning and Implementation
Species Recovery Contact
Central California Coast Coho Salmon ESU
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Erin Seghesio, Recovery Coordinator

Southern Oregon & Northern California Coasts Coho Salmon ESU

Julie Weeder, Recovery Coordinator

Key Actions and Documents

Actions & Documents Incidental Take

Enhancement of Survival Permits Authorizing Shasta River Template Safe
Harbor Agreement and Associated Site Plans
NOAA Fisheries seeks public comment on proposed permit actions, Template Safe Harbor Agreement,
and Site Plans for multiple landowners in the Shasta Valley, Siskiyou County, California. Recovery of
Southern Oregon/Northern California Coast (SONCC)…

Notice
,  West Coast
PUBLISHED
October 15, 2019

Initiation of 5-Year Reviews for 28 ESA Listed Species of Salmon and
Steelhead
NOAA announced 5-year reviews of 28 species listed under the Endangered Species Act. The listed
species comprise 17 evolutionarily significant units of Pacific salmon (Oncorhynchus spp.) and 11
distinct population segments of steelhead (Oncorhynchus…

Notice
,  West Coast
ISSUED
November 4, 2019

Federal Register notice published October 15, 2019

All documents for review.

2021 Implementation Report

Notice, Extension of Public Comment Period (85 FR 16619, 3/24/2020)

Notice of Availability (84 FR 53117, 10/4/2019)
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»

Elochoman Type-N Coho Hatchery Program
NOAA Fisheries is making available for public review and comment an hatchery and genetics
management plan, or HGMP (PDF, 78 pages), submitted by the Washington Dept. of Fish and Wildlife
for NOAA Fisheries ESA Section 4(d) Rule limit 5 determination for…

Notice
,  West Coast
PUBLISHED
October 4, 2019

Designation of Critical Habitat for Lower Columbia River Coho Salmon and
Puget Sound Steelhead (2016)
NOAA Fisheries issued a final rule to designate critical habitat for lower Columbia River coho salmon
(Oncorhynchus kisutch) and Puget Sound steelhead (O. mykiss) pursuant to the Endangered Species
Act (ESA). The specific areas designated for lower…

Final Rule
,  West Coast
EFFECTIVE
March 25, 2016

1  2  Last »

Notice of Availability (84 FR 53104, October 4, 2019)

Elochoman Type-N Coho Hatchery Plan (HGMP) (PDF, 78 pages)

Final Rule (81 FR 9251; February 24, 2016)

Proposed Rule (78 FR 2725; January 14, 2013)

Advanced Notice of Proposed Rulemaking (76 FR 1392; January 10, 2011)

Critical Habitat - Questions & Answers

Maps and GIS data

Critical Habitat Analytical Review Team (CHART) Report

Final Economic Analysis

Final ESA 4(b)(2) Report

References for Final Rule to Designate Critical Habitat

Science Overview
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Documents

DOCUMENT

Cook Inlet Small Entity Compliance Guide
The Small Entity Compliance Guide (select "View Document" below) contains a summary of regulations…

Alaska

DOCUMENT

Recovering Threatened and Endangered Species Report to Congress (FY 2021-2022)
This Report to Congress summarizes efforts to recover all transnational and domestic species under…

National

Juveniles of the five Pacific salmon species. Credit: NOAA
Fisheries/Alaska Fisheries Science Center

NOAA Fisheries conducts various research
activities on the biology, behavior, and
ecology of coho salmon. The results of this
research are used to inform management
decisions for this species.

Dive Deeper Into Our
Research
Coho Salmon in Alaska
Our work to forecast salmon harvests,
assess the impact of commercial fisheries
on salmon, and evaluate how salmon
populations respond to environmental
changes enable us to estimate abundance and trends for coho salmon in Alaska.

Salmon research in Alaska 

Coho Salmon Research in the Pacific Northwest
Our research on Pacific salmon covers several topics including bycatch, salmon harvest forecasts,
ecotoxicology, genetics, marine survival, and responses to climate change. 

More on coho salmon research in the Pacific Northwest 
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DOCUMENT

2023 5-Year Review: Summary & Evaluation of Central California Coast Coho Salmon
Five-year reviews describe whether recovery is on track in the context of the recovery plan,…

West Coast

DOCUMENT

2022 5-Year Review: Summary & Evaluation of Oregon Coast Coho Salmon
Five-year reviews describe whether recovery is on track in the context of the recovery plan,…

West Coast

More Documents 

Data & Maps

MAP

Salmon and Steelhead Recovery Domains

West Coast

MAP

Species and Habitat App

West Coast

MAP

Critical Habitat - Maps and GIS Data (West Coast Region)

West Coast

DATA
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2006: Genetic Stock Composition Analysis Of Chum Salmon Bycatch Samples From
The 2006 Bering Sea Groundfish Fisheries
Alaska Fisheries Science Center Salmon Bycatch Report

Alaska

More Data 
More Maps 

Research

2022 Summary of Ocean Ecosystem Indicators
Long-term monitoring of ocean conditions and their effect on juvenile Pacific salmon survival off Oregon and
Washington.

West Coast

Salmon Habitat Restoration Priorities in the South Fork Eel River
The South Fork Eel River Salmonid Habitat Restoration Priorities (SHaRP) Action Plan identifies priority
restoration actions to recover SONCC coho salmon, NC steelhead, and CC Chinook salmon in the South
Fork Eel River watershed.

West Coast

Local Physical Indicators
Regional physical conditions experienced by juvenile salmon entering the northern California Current.

West Coast

Tyee Lake
Tyee dam is part of Alaska’s Four Dam Pool built by the State in the 1980’s to power Wrangle and
Petersburg.

Alaska
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More Research 

Outreach & Education

EDUCATIONAL MATERIALS

¡Cuento con usted! edición salmón (en español)
Aprenda a administrar el salmón responsablemente.

West Coast

EDUCATIONAL MATERIALS

I'm Counting on You! Salmon Brochure About Issues Affecting Salmon and How You
Can Help
Learn about the threats facing salmon and what you can do to help.

West Coast

EDUCATIONAL MATERIALS

Protectores de Salmónidos (en español)
A través de los cómics, los juegos de palabras, y los laberintos, los niños aprenden sobre la…

West Coast

EDUCATIONAL MATERIALS

An Incredible Journey – Curriculum About Issues Affecting Salmon and How to Become
a Salmon Steward
This curriculum includes 10 hands-on lesson plans that explore the salmon life cycle; the cultural,…

West Coast

More Outreach Materials 
More Educational Materials 

Last updated by NOAA Fisheries on 09/12/2024
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ECOTOXICOLOGY

A ubiquitous tire rubber–derived chemical induces
acute mortality in coho salmon
Zhenyu Tian1,2, Haoqi Zhao3, Katherine T. Peter1,2, Melissa Gonzalez1,2, Jill Wetzel4, Christopher Wu1,2,
Ximin Hu3, Jasmine Prat4, Emma Mudrock4, Rachel Hettinger1,2, Allan E. Cortina1,2,
Rajshree Ghosh Biswas5, Flávio Vinicius Crizóstomo Kock5, Ronald Soong5, Amy Jenne5, Bowen Du6,
Fan Hou3, Huan He3, Rachel Lundeen1,2, Alicia Gilbreath7, Rebecca Sutton7, Nathaniel L. Scholz8,
Jay W. Davis9, Michael C. Dodd3, Andre Simpson5, Jenifer K. McIntyre4, Edward P. Kolodziej1,2,3*

In U.S. Pacific Northwest coho salmon (Oncorhynchus kisutch), stormwater exposure annually
causes unexplained acute mortality when adult salmon migrate to urban creeks to reproduce. By
investigating this phenomenon, we identified a highly toxic quinone transformation product of
N-(1,3-dimethylbutyl)-N′-phenyl-p-phenylenediamine (6PPD), a globally ubiquitous tire rubber
antioxidant. Retrospective analysis of representative roadway runoff and stormwater-affected creeks
of the U.S. West Coast indicated widespread occurrence of 6PPD-quinone (<0.3 to 19 micrograms
per liter) at toxic concentrations (median lethal concentration of 0.8 ± 0.16 micrograms per liter).
These results reveal unanticipated risks of 6PPD antioxidants to an aquatic species and imply
toxicological relevance for dissipated tire rubber residues.

H
umans discharge tens of thousands of
chemicals and related transformation
products to water (1), most of which re-
main unidentified and lack rigorous
toxicity information (2). Efforts to iden-

tify and mitigate high-risk chemical toxicants
are typically reactionary, occur long after their
use becomes habitual (3), and are frequently
stymied by mixture complexity. Societal man-
agement of inadvertent, yet widespread, chem-
ical pollution is therefore costly, challenging,
and often ineffective.
The pervasive biological degradation of con-

taminated waters near urban areas (“urban
stream syndrome”) (4) is exemplified by an
acute mortality phenomenon that has affected
Pacific Northwest coho salmon (Oncorhynchus
kisutch) for decades (5–9). “Urban runoff mor-
tality syndrome” (URMS) occurs annually
among adult coho salmon returning to spawn
in freshwaters where concurrent stormwater
exposure causes rapid mortality. In the most
urbanized watersheds with extensive imper-
vious surfaces, 40 to 90% of returning salmon
may die before spawning (9). This mortality

threatens salmonid species conservation across
~40% of the Puget Sound land area despite
costly societal investments in physical habitat
restoration thatmayhave inadvertently created
ecological traps through episodic toxic water
pollution (9). Although URMS has been linked
to degraded water quality, urbanization, and
high traffic intensity (9), one or more causal
toxicants have remained unidentified. Spurred
by these compelling observations andmindful
of the many other insidious sublethal storm-
water impacts, we haveworked to characterize
URMS water quality (10, 11).
Previously, we reported that URMS-associated

waters had similar chemical compositions rel-
ative to roadway runoff and tire tread wear
particle (TWP) leachates, providing an open-
ing clue in our toxicant search (10). In this
work, we applied hybrid toxicity identifica-
tion evaluation and effect-directed analysis to
screen TWP leachate for its potential to induce
mortality (a phenotypic anchor) in juvenile
coho salmon as an experimental proxy for
adult coho (6). Using structural identifica-
tion bymeans of ultrahigh-performance liquid
chromatography–high-resolution tandemmass
spectrometry (UPLC-HRMS/MS) and nuclear
magnetic resonance (NMR), we discovered
that an antioxidant-derived chemical was the
primary causal toxicant. Retrospective anal-
ysis of runoff and receiving waters indicated
that detected environmental concentrations
of this toxicant often exceeded acute mortality
thresholds for coho during URMS events in
the field and across the U.S. West Coast.
Aqueous TWP leachate stock (1000 mg/liter)

was generated from an equal-weight mix of
tread particles (0.2 ± 0.3 mm2 average surface
area) (fig. S1) from nine used and new tires
(table S1). TWP leachate (250 mg/liter posi-
tive controls) was acutely and rapidly (~2 to

6 hours) lethal to juvenile coho (24 hours ex-
posures, 98.5% mortality, n = 135 fish from
27 exposures) (data file S1), even after heating
(80°C, 72 hours; 100% mortality, n = 10 fish
from two exposures), indicating stability dur-
ing handling. Behavioral symptomology (circl-
ing, surface gaping, and equilibrium loss) (fig.
S2 and movie S1) of TWP leachate exposures
mirrored laboratory and field observations of
symptomatic coho (5, 6). Nomortality occurred
in negative controls, including solvent- and
process-matched method blanks subjected
to identical separations (0 of 80 fish, 16 expo-
sures) or exposure water blanks (0 of 45 fish,
nine exposures).
Mixture complexity [measured here as num-

ber of UPLC-HRMS electrospray ionization
(ESI+) chemical features] was a substantial
barrier to causal toxicant identification be-
cause 250 mg/liter TWP leachate typically
contained more than 2000 ESI+ detections.
Our fractionation studies, optimized over
2-plus years through iterative exploration of
toxicant chemical properties, focused on re-
ducing these detection numbers to attain a
simple, yet toxic, fraction amenable to indi-
vidual compound identifications. Throughout
this fractionation procedure, observed toxicity
remained confined to one narrow fraction,
which is consistent with a single compound
or a small, structurally related family of causal
toxicants. In initial studies, TWP leachate toxi-
city was unaffected by silica sand filtration,
cation and anion exchange, and ethylenedia-
minetetraacetic acid (EDTA) (114 mM) addi-
tion (12), indicating that toxicant(s) were not
particle-associated, strongly ionic, or metals,
respectively, and validating prior studies that
eliminated candidate pollutants (13, 14) as pri-
mary causal toxicants.
Mixture complexity was reduced by using

cation exchange, two polarity-based separa-
tions (XAD-2 resin and silica gel), and reverse-
phase high-performance liquid chromatography
(HPLC) on a semipreparative C18 column
(250 by 4.2 mm ID, 5 mm particle size). After
C18-HPLC generated 10 fractions, only C18-F6
(10 to 11 min) was toxic; it contained ~225 ESI+
and ~70 ESI– features (Fig. 1). Having removed
~90% of features, we began to prioritize and
identify candidate toxicants by abundance
(peak area), followed by fish exposures with
commercial standards at fivefold higher con-
centrations (mixtures at 1 to 25 mg/liter) than
those estimated in C18-F6. We identified 11 plas-
ticizers, antioxidants, emulsifiers, and various
transformation products, including somewell-
known environmental contaminants [such as
tris(2-butoxyethyl) phosphate] and some that
are rarely reported [such as di(propylene gly-
col) dibenzoate and 2-(1-phenylethyl)phenol]
(table S2). We also detected several bioac-
tive, structurally related phenolic antioxidants
and their transformation products (2,6-di-t-
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butyl-4-hydroxy-4-methyl-2,5-cyclohexadie-
none, 3,5-di-t-butyl-4-hydroxybenzaldehyde,
and 7,9-di-tert-butyl-1-oxaspiro[4,5]deca-6,9-
diene-2,8-dione) (15). However, over many
rounds of identification and subsequent ex-
posure to juvenile coho, none of these identi-
fied chemical exposures reproduced URMS
symptoms or inducedmortality. Because these
identifications used exhaustive environmental
scientific literature searches (10, 16, 17), we
suspected a previously unreported toxicant.
To sharpen our search, we used multidi-

mensional semipreparative HPLC using two
additional structurally distinct column phases
[pentafluorophenyl (PFP) and phenyl]. Paral-
lel fractionations (same column dimensions,
mobile phase, and gradient as for C18-HPLC)
(18) of the toxic silica gel fraction generated
toxic fractions of PFP-F6 (10 to 11 min; ~204
ESI+, 60 ESI– features) and phenyl-F4 (8 to
9 min; ~237 ESI+, 75 ESI– features); all other
fractions were nontoxic. Across these sepa-
rations (C18, PFP, phenyl), only four ESI+ and
three ESI– HRMS features co-occurred in all
three toxic fractions (fig. S3). Of these, one
unknown compound [mass/charge ratio (m/z)
299.1752, C18H22N2O2, RT 11.0 min on ana-
lytical UPLC-HRMS] dominated the detected
peak area (10-fold higher intensity in both
ESI+ and ESI–). To further resolve candidate
toxicants for synthetic efforts, we converted
the three-dimensional chromatography work-
flow from parallel to serial through sequen-
tial C18, PFP, and phenyl columns (C18-F6 to
PFP-F6 to phenyl-F4; with solvent removal
by means of centrifugal evaporation and tox-
icity confirmation between separations). The
purified final fraction was chemically simple
(four ESI+, three ESI– detections), highly lethal
(100% mortality in 4 hours; n = 15 coho, three
exposures), and was again dominated by
C18H22N2O2. Drying this fraction yielded a
pink-magenta precipitate (Fig. 1).
Published characterizations of crumb rub-

ber (16) and receiving waters (10, 17) did not
mention C18H22N2O2. UPLC-HRMS/MS spectra
indicated C4H10 and C6H12 alkyl losses (M-58
and M-84 fragments) (Fig. 2B), but MS3 and
MS4 fragmentation yielded no additional
structural insights (fig. S4). Additionally, in
silico fragmentation (MetFrag, CSI:FingerID)
of C18H22N2O2 compounds in PubChem and
ChemSpider (15,624 and 17,105 structures, re-
spectively) failed to match observed fragments.
Thus, to the best of our knowledge, C18H22N2O2

was not described in environmental literature
or databases and posed a “true unknown” iden-
tification problem (19). We then assumed a
transformation product; industrial manu-
facturing (such as high heat or pressure, or
catalysis) and diverse reactions in environ-
mental systems generate many undocumented
transformation products, most of which lack
commercial standards.
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Fig. 1. Tire rubber leachate fractionation scheme. As a metric of mixture complexity and separation
efficiency, the numbers above gray bars represent distinct chemical features detected in solid-phase
extracted fish exposure water (1 liter) and subsequent fractions by means of UPLC-HRMS. Blue indicates
nonlethal fractions; red indicates lethal fractions. All fractionation steps and exposures were replicated
at least twice; positive and negative controls were included throughout fractionations. (Inset) Purified product
(~700 mg from 30 liter of TWP leachate) in the final lethal fraction. TWP, tire tread wear particles; CEX,
cation exchange; EA, ethyl acetate; EtOH, ethanol; H2O, water; Hex, hexane; DCM, dichloromethane; RT,
retention time.

Fig. 2. 6PPD-quinone identification and a proposed formation pathway. (A) Extracted ion chromato-
grams of 6PPD-quinone from UPLC-HRMS (ESI+); red data indicate the final fraction from TWP leachate,
and black data indicate the purified 6PPD ozonation mixture. (B) Observed MS/MS fragmentation
(integrated from 10, 20, and 40 eV) of 6PPD-quinone in the final toxic fraction from TWP leachate
(red spectra) and 6PPD ozonation (black spectra). (C) One proposed reaction pathway from 6PPD to
6PPD-quinone (alternate proposed formation pathways are provided in fig. S13). Red highlights indicate
key changes in the diphenylamine structure during ozonation.
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Our breakthrough came by
assuming that abiotic environ-
mental transformations com-
monly modify active functional
groups by preferentially altering
the numbers of hydrogen and
oxygen atoms relative to carbon
and nitrogen. By searching a
recent U.S. Environmental Pro-
tection Agency (EPA) crumb
rubber report (16) for related
formulas (C18H0-xN2-4O0-y), sev-
eral characteristics of theC18H24N2

anti-ozonant “6PPD” [N-(1,3-
dimethylbutyl)-N′-phenyl-p-
phenylenediamine] matched
necessary attributes. First, 6PPD
is globally ubiquitous (0.4 to 2%
by mass) in passenger and com-
mercial vehicle tire formulations
(20), indicating sufficient pro-
duction to explain mortality
observations within large and
geographically distinct receiv-
ing water volumes. 6PPD was
present in TWP leachate but was
completely removed during frac-
tionation through cation ex-
change. 6PPD crystals are purple,
similar to the pink-magenta pre-
cipitate obtained after fractiona-
tion. Most compellingly, neutral
losses in 6PPD gas chromatog-
raphy (GC)–MSspectramatched
the C18H22N2O2 GC-HRMS spec-
tra (fig. S5), and the predicted
logKow of 6PPD (5.6) (Kow, n-
octanol-water partition coeffi-
cient) was close to that for
C18H22N2O2 (5 to 5.5) (11). Last,
literature detailing the indus-
trial chemistry of 6PPD reactions
with ozone [7 days, 500 parts per billion vol-
ume (ppbv)] described a C18H22N2O2 product
(21), leading us to hypothesize that 6PPD was
the likely protoxicant (Fig. 2C).
We tested this hypothesis with gas-phase

ozonation (500 ppbv O3) of industrial grade
6PPD (96% purity) (21). A C18H22N2O2 prod-
uct formed; UPLC-HRMS analysis demon-
strated exact matches of retention time (11.0 min)
and MS/MS spectra between this synthetic
C18H22N2O2 and the TWP leachate fractionation-
derived C18H22N2O2 (Fig. 2, A and B). When
purified, the ozone-synthesized C18H22N2O2

formed a reddish-purple precipitate. One-
dimensional 1H NMR structural analysis con-
firmed identical TWP leachate–derived and
ozone-synthesized C18H22N2O2 structures (figs.
S6 to S7). Two-dimensional NMR spectra and
related simulations revealed isolated tertiary
carbons and carbonyl groups (figs. S8 to S12),
clearly indicating a quinone structure for
C18H22N2O2 rather than the dinitrone struc-

ture reported in the past 40 years of literature
describing 6PPD ozonation products (21).
Therefore, the C18H22N2O2 candidate toxicant
was unequivocally “6PPD-quinone” {2-anilino-
5-[(4-methylpentan-2-yl)amino]cyclohexa-2,5-
diene-1,4-dione}. Consistent with environmental
6PPD ozonation, reported 6PPD ozonation
products C18H22N2O (formula-matched) and
4-nitrosodiphenylamine (C12H10N2O, standard-
confirmed) (21) also were detected in ozo-
nation mixtures and nontoxic TWP leachate
fractions.
Exposures to ozone-synthesized and tire

leachate–derived 6PPD-quinone (~20 mg/liter
nominal concentrations) both induced rapid
(<5 hours, with initial symptoms evident
within 90 min) mortality (n = 15 fish, three
exposures) (fig. S2 and movie S2), which
matched the 2 to 6 hours mortality observed
for positive controls. Behavioral symptomol-
ogy in response to synthetic 6PPD-quinone
exposures matched that from field observa-

tions, roadway runoff, bulk TWP
leachate, and final toxic TWP frac-
tion exposures, confirming the
phenotypic anchor (5–9). Using
synthetic 6PPD-quinone (purity
~98%), we performed controlled
dosing experiments (10 concen-
trations, n = 160 fish in two inde-
pendent exposures). 6PPD-quinone
was highly toxic [median lethal
concentration (LC50) 0.79 ± 0.16 mg/
liter] to juvenile coho salmon (Fig.
3B). Estimates of LC50 through con-
trolled exposures closely matched
estimates derived from bulk road-
way runoff andTWP leachate expo-
sures (LC50 0.82 ± 0.27 mg/liter),
indicating the primary contribution
of 6PPD-quinone to observed mix-
ture toxicity (Fig. 3A). Direct com-
parisons with 6PPDwere performed
(LC50 250 ± 60 mg/liter through no-
minal concentrations) (fig. S14), but
confident assessment of 6PPD toxi-
city was precluded by its poor solu-
bility, high instability, and formation
of products during exposure.
To assess environmental rele-

vance, we used UPLC-HRMS to ret-
rospectively quantify 6PPD-quinone
in archived extracts from roadway
runoff and receiving water sam-
pling (fig. S15 and table S4) (10). In
Seattle-region roadway runoff (n =
16 of 16 samples), 0.8 to 19 mg/liter
6PPD-quinone was detected (Fig.
4A). During seven storm events in
three Seattle-region watersheds
highly affected by URMS, 6PPD-
quinone occurred at <0.3 to 3.2 mg/
liter (n = 6 of 7 discrete storm
events; n = 6 of 21 samples when

including samples collected across the full
hydrograph). These samples included three
storms with documented URMSmortality in
adult coho salmon; 6PPD-quinone was not
detected in pre- and poststorm samples, but
concentrations were near or above LC50 values
during storms.We also detected 6PPD-quinone
in Los Angeles region roadway runoff (n = 2 of
2 samples, 4.1 to 6.1 mg/liter) and San Francisco
region creeks affected by urban runoff (n = 4 of
10 samples, 1.0 to 3.5 mg/liter).
These data implicate 6PPD-quinone as the

primary causal toxicant for decades of storm-
water-linked coho salmon acute mortality ob-
servations. Although minor contributions from
other constituents in these complex mixtures
are possible, 6PPD-quinonewas both necessary
(consistently present in and absent from toxic
and nontoxic fractions, respectively) and, when
purified or synthesized as a pure chemical ex-
posure, sufficient to produce URMS at envi-
ronmental concentrations. Over the product
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Fig. 3. Dose-response curves. (A) Dose-response curve for 24-hour juvenile
coho exposures to roadway runoff and TWP leachate (n = 365 fish). Error bars
represent three replicates of eight fish (except TWP leachate 2, n = 5 fish; Seattle
site 1, duplicate of n = 10 fish). 6PPD-quinone concentrations were from
retrospective quantification. (B) Dose-response curves for 24-hour juvenile coho
exposures to ozone-synthesized 6PPD-quinone (10 concentrations, two replicates,
n = 160 fish). Curves were fitted to a four-parameter logistic model. CI,
confidence interval.

RESEARCH | REPORT

Erratum 18 February 2022. See last page.

D
ow

nloaded from
 https://w

w
w

.science.org on Septem
ber 11, 2024

Violation Report 08.



life cycle, antioxidants [such as PPDs, TMQs
(2,2,4-trimethyl-1,2-dihydroquinoline), and
phenolics] are designed to diffuse to tire rub-
ber surfaces, rapidly scavenge ground-level
atmospheric ozone and other reactive oxidant
species, and form protective films to prevent
ozone-mediated oxidation of structurally im-
portant rubber elastomers (21, 22). Accord-
ingly, all 6PPD added to tire rubbers is designed
to react, intentionally forming 6PPD-quinone
and related transformation products that are
subsequently transported through the environ-
ment. This anti-ozonant application of 6PPD
inadvertently, yet drastically, increases road-
way runoff toxicity and environmental risk by
forming the more toxic and mobile 6PPD-
quinone transformation product. On the basis
of the ubiquitous use and substantial mass
fraction (0.4 to 2%) of 6PPD in tire rubbers
and the representative detections across the
U.S. West Coast (table S4), which includemany
detections near or above LC50 values, we believe
that 6PPD-quinone may be present broadly in
peri-urban stormwater and roadway run-off at
toxicologically relevant concentrations for sen-
sitive species, such as coho salmon.
Globally, ~3.1 billion tires are produced an-

nually for our more than 1.4 billion vehicles,
resulting in an average 0.81 kg per capita an-
nual emission of tire rubber particles (23).
TWPs are one of the most substantial micro-

plastics sources to freshwaters (24); 2 to 45%
of total tire particle loads enter receivingwaters
(25, 26), and freshwater sediment contains up
to 5800 mg/kg TWP (23, 24, 27). Supporting
recent concerns about microplastics (24, 28),
6PPD-quinone provides a compelling mecha-
nistic link between environmental microplas-
tic pollution and associated chemical toxicity
risk. Although numerous uncertainties exist
regarding the occurrence, fate, and transport
of 6PPD-quinone, these data indicate that
aqueous and sediment environmental TWP
residues can be toxicologically relevant and
that existing TWP loading, leaching, and tox-
icity assessments in environmental systems
are clearly incomplete (25). Tire rubber dis-
posal also represents a major global materials
problem and potential potent source of 6PPD-
quinone and other tire-derived transformation
products. In particular, scrap tires repurposed
as crumb rubber in artificial turf fields (17)
suggest both human and ecological expo-
sures to these chemicals. Accordingly, the
human health effects of such exposures merit
evaluation.
Environmental discharge of 6PPD-quinone

is particularly relevant for the many receiving
waters proximate to busy roadways (Fig. 4B).
It is unlikely that coho salmon are uniquely
sensitive, and the toxicology of 6PPD transfor-
mation products in other aquatic species should

be assessed. For example, used tiresweremore
toxic to rainbow trout (75% lower 96 hours
LC50) relative to new tires (29), an observation
that is consistent with adverse outcomes me-
diated by transformation products. If manage-
ment of 6PPD-quinone discharges is needed to
protect coho salmon or other aquatic orga-
nisms, adaptive regulatory and treatment strat-
egies (17, 30, 31) along with source control and
“green chemistry” substitutions [identifying
demonstrably nontoxic and environmentally
benign replacement antioxidants (22, 32)] can
be considered. More broadly, we recommend
more careful toxicological assessment for trans-
formation products of all high-production-
volume commercial chemicals subject to
pervasive environmental discharge.
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Erratum for the Report “A ubiquitous tire rubber–derived chemical induces acute mortal-
ity in coho salmon,” by Z. Tian, H. Zhao, K T. Peter, M. Gonzalez, J. Wetzel, C. Wu, X. Hu, 
J. Prat, E. Mudrock, R. Hettinger, A. E. Cortina, R. G. Biswas, F. V. C. Kock, R. Soong, A.
Jenne, B. Du, F. Hou, H. He, R. Lundeen, A. Gilbreath, R. Sutton, N. L. Scholz, J. W. Davis, 
M. C. Dodd, A. Simpson, J. K. Mcintyre, E. P. Kolodziej

After publication of the Report “A ubiquitous tire rubber–derived chemical induces acute mortality in 
coho salmon,” which revealed 6PPD-quinone to be the primary causal toxicant toward coho salmon, a 
commercial standard of this molecule became available, and the authors developed and published an 
isotopic analytical method for more accurate quantification of extracts, environmental samples, and 
fish exposures (1). The authors found a ~15-fold increase in peak areas using the commercial standard, 
indicating that the previous standards overestimated both the reported median lethal concentration 
(LC

50
) and the environmental concentrations of 6PPD-quinone in the study by a factor of 8.3. Using 

new exposures with the commercial standard and the isotopic method for quantification, LC
50

 values 
to juvenile coho salmon were subsequently revised to a lower value of 95 ng/L. Although the absolute 
concentrations in Figs. 3 and 4 of the Report shift lower when using the updated calibration, the relative 
relationship between environmental concentrations and LC

50
 presented in Fig. 4A are not changed, and 

the conclusions and implications of the paper are otherwise not affected. 

REFERENCES AND NOTES

1. Z. Tian et al., 6PPD-quinone: Revised toxicity assessment and quantification with a commercial standard. Environ. Sci. Technol. Lett. 9, 140–146 
(2022).
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Source: 
https://www.arcgis.com/apps/webappviewer/index.html?id=92d542bcb39247e8b558021bd0446d18 
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You don't often get email from matthew.trujillo@bcdc.ca.gov. Learn why this is important

From: Peggy Ygbuhay
To: Trujillo, Matthew@BCDC
Subject: RE: BCDC Enforcement Case ER2023.015.00 - Rodeo, CA (Martinez Sub., MP: 22.56) - Tires
Date: Tuesday, August 20, 2024 9:54:09 AM
Attachments: image002.png

image003.png

WARNING: This message is from an external source. Verify the sender and exercise caution when clicking links or
opening attachments.

Good morning, Matthew. I am working with our teams to schedule clean-up of this area. I should
have that scheduled soon and I will update you as soon as I receive confirmation.

Peggy J. Ygbuhay
Sr. Director, Public Affairs

Phone: 916-789-5957
Email:
pygbuhay@up.com

915 L Street
Sacramento, CA 95814

www.up.com

From: Trujillo, Matthew@BCDC <Matthew.Trujillo@bcdc.ca.gov> 
Sent: Monday, March 11, 2024 10:12 AM
To: Peggy Ygbuhay <pygbuhay@up.com>
Subject: BCDC Enforcement Case ER2023.015.00

* PROCEED WITH CAUTION - This email was sent
from outside the Company *

Hi Peggy,

Following up on our conversation on March 1, please see the attached photographs of the
violations at the UPRR’s parcel in Rodeo, Contra Costa County. Due to the toxic nature of this
fill to local fish species, salmon particularly, this case is considered to be one that represents
a significant threat to the bay resource. We would appreciate UP’s immediate and affirmative
action in cleaning up this site.
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Also, please note that the unhoused persons encampments on your company’s parcels,
within our 100-foot shoreline band jurisdiction must be removed too, as they are not permitted
uses in our jurisdiction.

Best Regards,

MATTHEW TRUJILLO
Enforcement Policy Manager
(415) 352-3633
Matthew.Trujillo@bcdc.ca.gov
http://bcdc.ca.gov/enforcement

San Francisco Bay Conservation and Development Commission
375 Beale St., Suite 510
San Francisco, CA  94105
FAX: (415) 352-3606
Main Number: (415) 352-3600
Business Days & Hours:
M-F 8:30a – 5:00p

This email and any attachments may contain information that is confidential and/or privileged for the sole use of the
intended recipient. Any use, review, disclosure, copying, distribution or reliance by others, and any forwarding of
this email or its contents, without the express permission of the sender is strictly prohibited by law. If you are not the
intended recipient, please contact the sender immediately, delete the email, and destroy all copies.
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From: Trujillo, Matthew@BCDC
To: Peggy Ygbuhay
Cc: Castrodale, Bella@BCDC; Scharff, Greg@BCDC
Subject: BCDC Enforcement Case ER2023.019.00
Date: Thursday, August 15, 2024 2:38:00 PM
Attachments: image001.jpg

Dear Peggy,

I’m writing you about the parcel owned by Union Pacific Railroad Company adjacent to Lone Tree Point, perpendicular to the outlet of Rodeo Creek, and parallel to San
Pablo Avenue in Rodeo, California, as generally indicated by the red outline in the following image.

As we have spoken about in phone conversations that took place in March and June of this year, we are deeply concerned about the significant toxic harm that the rubbish
on the parcel is doing to the local fauna, particularly the dozens of discarded used car tires in the bay. When we last spoke on June 27th, you committed to checking in with
your staff on this matter and following up with me the week of July 1. To my best recollection, I have not been followed up with since that last conversation.

Please let me know by Monday, August 19 what your company has done or is doing to address this issue. Thank you for your attention to this matter.

Best Regards,

MATTHEW TRUJILLO
Enforcement Policy & Program Manager
San Francisco Bay Conservation & Development Commission
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You don't often get email from matthew.trujillo@bcdc.ca.gov. Learn why this is important

From: Peggy Ygbuhay
To: Trujillo, Matthew@BCDC
Subject: RE: BCDC Enforcement Case ER2023.015.00 - Rodeo, CA (Martinez Sub., MP: 22.56) - Tires
Date: Tuesday, August 20, 2024 9:54:09 AM

WARNING: This message is from an external source. Verify the sender and exercise caution when clicking links or
opening attachments.

Good morning, Matthew. I am working with our teams to schedule clean-up of this area. I should
have that scheduled soon and I will update you as soon as I receive confirmation.

Peggy J. Ygbuhay
Sr. Director, Public Affairs

Phone: 916-789-5957
Email:
pygbuhay@up.com

915 L Street
Sacramento, CA 95814

www.up.com

From: Trujillo, Matthew@BCDC <Matthew.Trujillo@bcdc.ca.gov> 
Sent: Monday, March 11, 2024 10:12 AM
To: Peggy Ygbuhay <pygbuhay@up.com>
Subject: BCDC Enforcement Case ER2023.015.00

* PROCEED WITH CAUTION - This email was sent
from outside the Company *

Hi Peggy,

Following up on our conversation on March 1, please see the attached photographs of the
violations at the UPRR’s parcel in Rodeo, Contra Costa County. Due to the toxic nature of this
fill to local fish species, salmon particularly, this case is considered to be one that represents
a significant threat to the bay resource. We would appreciate UP’s immediate and affirmative
action in cleaning up this site.

Also, please note that the unhoused persons encampments on your company’s parcels,
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within our 100-foot shoreline band jurisdiction must be removed too, as they are not permitted
uses in our jurisdiction.

Best Regards,

MATTHEW TRUJILLO
Enforcement Policy Manager
(415) 352-3633
Matthew.Trujillo@bcdc.ca.gov
http://bcdc.ca.gov/enforcement

San Francisco Bay Conservation and Development Commission
375 Beale St., Suite 510
San Francisco, CA  94105
FAX: (415) 352-3606
Main Number: (415) 352-3600
Business Days & Hours:
M-F 8:30a – 5:00p

This email and any attachments may contain information that is confidential and/or privileged for the sole use of the
intended recipient. Any use, review, disclosure, copying, distribution or reliance by others, and any forwarding of
this email or its contents, without the express permission of the sender is strictly prohibited by law. If you are not the
intended recipient, please contact the sender immediately, delete the email, and destroy all copies.
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From:
To:
Cc:
Subject:
Date:

Trujillo, Matthew@BCDC
Malan, Margie@BCDC
Castrodale, Bella@BCDC
Fwd: Local Union Pacific Railroad Crew 
Friday, November 1, 2024 2:00:44 PM 

Hi Margie,

Please save this email conversation to the correspondence file for ER2023.019 Union Pacific
Railroad. (I’m in the field at the moment.)

Thanks!

Best Regards,

MATTHEW TRUJILLO
Enforcement Policy Manager
(415) 352-3633
Matthew.Trujillo@bcdc.ca.gov
http://bcdc.ca.gov/enforcement

From: Trujillo, Matthew@BCDC <Matthew.Trujillo@bcdc.ca.gov>
Sent: Tuesday, October 22, 2024 3:56 PM
To: Gilberto Martinez <GCMARTIN@up.com>
Subject: Re: Local Union Pacific Railroad Crew

Ok. 

Best Regards,

MATTHEW TRUJILLO
Enforcement Policy Manager
(415) 352-3633
Matthew.Trujillo@bcdc.ca.gov
http://bcdc.ca.gov/enforcement

From: Gilberto Martinez <GCMARTIN@up.com>
Sent: Tuesday, October 22, 2024 3:46:17 PM
To: Trujillo, Matthew@BCDC <Matthew.Trujillo@bcdc.ca.gov>
Subject: RE: Local Union Pacific Railroad Crew

You don't often get email from gcmartin@up.com. Learn why this is important

WARNING: This message is from an external source. Verify the sender and exercise caution when clicking links or
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opening attachments.

Hello Matthew,

Can we do Thursday? Still stuck down here in Paso Robles.

From: Trujillo, Matthew@BCDC <Matthew.Trujillo@bcdc.ca.gov> 
Sent: Friday, October 18, 2024 3:15 PM
To: Gilberto Martinez <GCMARTIN@up.com>
Subject: Re: Local Union Pacific Railroad Crew

* PROCEED WITH CAUTION - This email was sent from outside
the company. *
Hi Gilberto,

I can meet next Wednesday or Thursday.

Best Regards,

MATTHEW TRUJILLO
Enforcement Policy Manager
(415) 352-3633
Matthew.Trujillo@bcdc.ca.gov
http://bcdc.ca.gov/enforcement

San Francisco Bay Conservation and Development Commission
375 Beale St., Suite 510
San Francisco, CA  94105
FAX: (415) 352-3606
Main Number: (415) 352-3600
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M-F 8:30a – 5:00p

From: Gilberto Martinez <GCMARTIN@up.com>
Date: Thursday, October 17, 2024 at 1:40 PM
To: Trujillo, Matthew@BCDC <Matthew.Trujillo@bcdc.ca.gov>
Subject: Local Union Pacific Railroad Crew

You don't often get email from gcmartin@up.com. Learn why this is
important

WARNING: This message is from an external source. Verify the sender and exercise caution when clicking links or
opening attachments.

Matthew,

Good afternoon. I am the local Track Maintenance Manager for the Bay Area. Would you and
your colleagues have time next week, Wednesday, Thursday or Friday to meet with me to go
over the tire clean up situation in the Bay near Rodeo, CA.?

You could hop in one of our trucks that run on the railroad tracks and we can hyrail out to the
locations where the work is needed. I would like to pick your brain on a few things.

I want to clean up the tires. Would like your feedback on it so we don’t skip anything once we
find a suitable contractor to clean up the tires.

Call me anytime Matthew, let me know if you are available for next week.
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This email and any attachments may contain information that is confidential and/or privileged for the sole use of the
intended recipient. Any use, review, disclosure, copying, distribution or reliance by others, and any forwarding of
this email or its contents, without the express permission of the sender is strictly prohibited by law. If you are not the
intended recipient, please contact the sender immediately, delete the email, and destroy all copies.
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Statement of Defense Form 

Enforcement Case ER2023.019.00 

Union Pacific Railroad Company 

FAILURE (1) TO COMPLETE THIS FORM, (2) TO INCLUDE WITH THE COMPLETED FORM ALL 
DOCUMENTS, DECLARATIONS UNDER PENALTY OF PERJURY, AND OTHER EVIDENCE YOU WANT PLACED 
IN THE RECORD AND TO BE CONSIDERED BY THE COMMISSION, (3) TO LIST ANY WITNESSES WHOSE 
DECLARATION IS PART OF THE STAFF'S CASE AS IDENTIFIED IN THE VIOLATION REPORT THAT YOU WISH 
TO CROSS-EXAMINE, THE AREA OF KNOWLEDGE ABOUT WHICH YOU WANT TO CROSS-EXAMINE THE 
WITNESS, AND THE INFORMATION YOU HOPE TO ELICIT BY CROSS-EXAMINATION, AND (4) TO RETURN 
THE COMPLETED FROM AND ALL INCLUDED MATERIALS TO THE SAN FRANCISCO BAY CONSERVATION 
AND DEVELOPMENT COMMISSION STAFF OR TO CONTACT MATTHEW TRUJILLO OF THE SAN 
FRANCISCO BAY CONSERVATION AND DEVELOPMENT COMMISSION ENFORCEMENT STAFF BY October 24, 
2024, MEANS THAT THE COMMISSION CAN REFUSE TO CONSIDER SUCH STATEMENTS AND EVIDENCE 
WHEN THE COMMISSION HEARS THIS MATTER. 

DEPENDING ON THE OUTCOME OF FURTHER DISCUSSIONS THAT OCCUR WITH THE SAN FRANCISCO 
BAY CONSERVATION AND DEVELOPMENT COMMISSION ENFORCEMENT STAFF AFTER YOU HAVE 
COMPLETED AND RETURNED THIS FORM, ADMINISTRATIVE OR LEGAL ENFORCEMENT PROCEEDINGS 
MAY NEVERTHELESS BE INITIATED AGAINST YOU, IF THAT OCCURS, ANY STATEMENTS THAT YOU MAKE 
ON THIS FORM WILL BECOME PART OF THE ENFORCEMENT RECORD AND MAY BY USED AGAINST YOU. 

YOU MAY WISH TO CONSULT WITH OR RETAIN AND ATTORNEY BEFORE YOU COMPLETE THIS FORM 
OR OTHERWISE CONTACT THE SAN FRANCISCO BAY CONSERVATION AND DEVELOPMENT COMMISSION 
ENFORCEMENT STAFF. 

This form is enclosed with a violation report. The violation report indicates that you may be responsible for or in some 
way involved in either a violation of the Commission's laws, a Commission permit, or a Commission cease and desist order. 
The violation report summarizes what the possible violation involves, who may be responsible for it, where and when it 
occurred, if the Commission staff is proposing any civil penalty and, if so, how much, and other pertinent information 
concerning the possible violation. 

This form requires you to respond to the alleged facts contained in the violation report, to raise any affirmative defenses 
that you believe apply, to request any cross-examination that you believe necessary, and to inform the staff of all facts that you 
believe may exonerate you of any legal responsibility for the possible violation or may mitigate your responsibility. This form 
also requires you to enclose with the completed statement of defense form copies of all written documents, such as letters, 
photographs, maps drawings, etc. and written declarations under penalty of perjury that you want the Commission to consider 
as part of this enforcement hearing. This form also requires you to identify by name any person whom you may want to cross- 
examine prior to the enforcement hearing on this matter, the area of knowledge that you want to cover in the cross-examination, 
the nature of the testimony that you hope to elicit, and the reasons that you believe other means of producing this evidence are 
unsatisfactory. Finally, if the staff is only proposing a civil penalty, i.e., no issuance of either a cease or desist order or a permit 
revocation order, this form allows you alternatively to pay the proposed fine without contesting the matter subject to ratification 
of the amount by the Commission. 

IF YOU WANT TO CROSS-EXAMINE ANY PERSON ON WHOSE TESTIMONY THE STAFF HAS RELIED IN 
THE VIOLATION REPORT, YOU MUST COMPLETE PARAGRAPH SEVEN TO THIS STATEMENT OF DEFENSE 
FORM. THIS PARAGRAPH REQUIRES YOU TO SET OUT (1) THE NAME(S) OF THE PERSON(S) YOU WANT TO 
CROSS-EXAMINE, ()2) REFERENCES TO ANY DOCUMENTS ABOUT WHICH YOU WANT TO CROSS-EXAMINE 
THE PERSON, (3) THE AREA OF KNOWLEDGE ABOUT WHICH YOU WANT TO CROSS-EXAMINE THE PERSON, 

(4) THE INFORMATION THAT YOU BELIEVE CAN BE ELICITED BY CROSS-EXAMINATION, AND (5) THE
REASON WHY YOU BELIEVE THIS INFORMATION CANNOT BE PRESENTED BY DECLARATION OR OTHER 
DOCUMENT. 

You should complete the form as fully and accurately as you can as quickly as you can and return it no later than 35 days 
after its having been mailed to you to the Commission's enforcement staff at the address: 

San Francisco Bay Conservation and Development Commission 
375 Beale Street, Suite 510 

San Francisco, California 94105 
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The forms should also be emailed to Margie Malan at margie.malan@bcdc.ca.gov. 

If you believe that you have good cause for not being able to complete this form within 35 days of its having been mailed, 
please complete it to the extent that you can and within 35 days of the mailing of the violation report send the statement of 
defense form completed as much as possible with a written explanation of what additional information you need to complete 
the form in its entirety, how long it will take to obtain the additional information needed to complete the form, and why it will 
take longer than 35 days to obtain the additional information, send all of this to the Commission's staff at the above address. 
Following this procedure does not mean that the Executive Director will automatically allow you to take the additional time to 
complete the form. Only if the Executive Director determines that you have shown good cause for the delay and have otherwise 
complete the form as much as is currently possible will be grant an extension to complete the form. 

If the staff violation report that accompanied this statement of defense form included a proposed civil penalty, you may, if 
you wish, resolve the civil penalty aspect of the alleged violation by simply providing to the staff a certified cashier's check in 
the amount of the proposed fine within the 35-day time period. If you choose to follow this alternative, the Executive Director 
will cash your check and place a brief summary of the violation and proposed penalty along with a notation that you are 
choosing to pay the penalty rather than contesting it on an administrative permit listing. If no Commissioner objects to the 
amount of the penalty, your payment will resolve the civil penalty portion of the alleged violation. If a Commissioner objects 
to the proposed payment of the penalty, the Commission shall determine by a majority of those present and voting whether to 
let the proposed penalty stand. If such a majority votes to let the proposed penalty stand, your payment will resolve the civil 
penalty portion of the alleged violation. If such a majority does not let the proposed penalty stand, the Commission shall direct 
the staff to return the money paid to you and shall direct you to file your completed statement of defense form and all supporting 
documents within 35 days of the Commission's action. Of course, you also have the opportunity of contesting the fine from the 
outset by completing this form and filing it and all supporting documents within 35 days of its having been mailed to you. 

If you have any questions, please contact as soon as possible MATTHEW TRUJILLO of the Commission Enforcement 
Staff at telephone number 415-352-3633. 

1. Facts or allegations contained in the violation report that you admit (with specific reference to the paragraph number 
in the violation report/Complaint): 

Union Pacific does not admit to any of the facts or allegations contained in the violation report. 
 
 
 
 
 
 
 
 

2. Facts or allegations contained in the violation report that you deny (with specific reference to paragraph number 
in the violation report/Complaint): 

Union Pacific denies all facts and allegations contained in the violation report. 
 
 
 
 
 
 
 

Exhibit H



3. Facts or allegations contained in the violation report of which you have no personal knowledge (with specific
reference to paragraph number in the violation report/Complaint): 

Union Pacific has no personal knowledge of the facts and allegations contained in the 
violation report. 

4. Other facts which may exonerate or mitigate your possible responsibility or otherwise explain your relationship
to the possible violation (be as specific as you can; if you have or know of any documents, photographs, maps, letters, 
or other evidence that you believe are relevant, please identity it by name, date, type, and any other identifying 
information and provide the original or a copy if you can): 

Homeless encampments are a problem not limited to Union Pacific’s property. Union Pacific has no 
control over the establishment of homeless encampments and thus cannot predict whether the 
encampment will return.  However, the homeless encampment has been removed from the site; 

Additionally, Union Pacific was not responsible for the disposal of the tires or any other materials which are 
present in the bay, nor did it authorize any such disposal.  Nevertheless, Union Pacific is and has been willing to 
remove the materials, and has advised Commission staff of its willingness.  Because the material is being removed 
from bay sediments, Union Pacific  needed to determine whether a permit from the Corps of Engineers was 
required for the work.  Delays in performing the cleanup were caused, in part, by the illness of the individual 
coordinating the cleanup.  Union Pacific has engaged a contractor and is proceeding with the work, which is 
ongoing.  Union Pacific has been in contact with the Enforcement Policy Manager, Matthew Trujillo, to allow him 
to come out to the site and witness the cleanup. 

5. If the Executive Director is proposing that the Commission impose an administrative civil penalty as part of this
enforcement proceeding and if you would be unable to pay the proposed penalty or paying the proposed penalty would have 
a substantial adverse effect on your ability to continue in business, provide factual information establishing such inability to  
pay or such adverse effect. Submit all relevant supporting documentation which may include but not limited to audited 
financial statements and reports (or if not audited, then those that are the basis of tax returns or regulatory filings), balance 
sheets, profit and loss statements, statements of net worth, annual budgets, bond prospectuses, and tax returns including 
supporting forms and schedules as may be applicable. Before submitting this information redact (cover or blackout) all 
personal information including your social security or tax-payer identification number, driver’s license/state identification 
number, financial account number and any other private non-public personal information including a residential address, 
telephone numbers, or personal email address. 
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6. Any other information, statement, etc. that you want to make: 
 
 
 
 
 
 
 
 

7. Documents, exhibits, declarations under penalty of perjury or other materials that you have attached to this 
statement to support your answers or that you want to be made part of the administrative record for this enforcement 
proceeding (Please list in chronological order by date, author, title and enclose a copy with this completed form): 

Photographs of the area cleaned up after the homeless encampment are attached. 
 
 
 
 

8. Name of any person whose declaration under penalty of perjury was submitted with the violation report/complaint as 
being part of the staff’s case who the respondent wants to cross-examine, identify all documents referred to in such person’s 
declaration about which you want to cross-examine the person, the area or areas of information about which the respondent 
wants to cross-examine the person, and the information that the respondent hopes to elicit in cross-examination, and state the 
reason(s) why some other method of proving this information is unsatisfactory. 

 
 
 
 
 
 

9. Name of any person whose declaration under penalty of perjury was listed in the violation report as being part of the 
staff's case who the respondent wants to cross-examine, all documents about which you want to cross-examine the person, 
area or areas of information about which the respondent wants to cross-examine the witness, information that the respondent 
hopes to elicit in cross-examination, and the reason(s) why some other method of proving this information is unsatisfactory: 
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Leslie Salt Co. v. San Francisco Bay Conservation etc. Com., 153 Cal.App.3d 605 (1984) 
200 Cal.Rptr. 575 

 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 1 

153 Cal.App.3d 605 
Court of Appeal, First District, Division 2, California. 

LESLIE SALT COMPANY, Plaintiff and 
Respondent, 

v. 
SAN FRANCISCO BAY CONSERVATION & 

DEVELOPMENT COMMISSION, Defendant and 
Appellant. 

Save San Francisco Bay Association, Intervenor, 
and Appellant. 

AO15397. 
| 

March 26, 1984. 
| 

Hearing Denied May 24, 1984. 

Synopsis 
Landowner filed petition for writ of mandate directing 
San Francisco Bay Conservation Development 
Commission to set aside a cease and desist order 
providing that landowner was to remove fill material 
which had been placed on its property by unknown third 
persons. The Superior Court, Santa Clara County, John R. 
Kennedy, J., rendered judgment for landowner, and 
appeal was taken. The Court of Appeal, Kline, P.J., held 
that McAteer-Petris Act, which created San Francisco 
Bay Conservation and Development Commission and 
defined its jurisdiction and powers, allowed BCDC to 
hold a landowner responsible for unauthorized bay fill 
placed on its property by unknown third persons. 

Reversed. 

Attorneys and Law Firms 

**576 *608 Edgar B. Washburn, Nancy J. Stivers, 
Washburn & Kemp, San Francisco, for respondent Leslie 
Salt Co. 

John K. Van de Kamp, Atty. Gen., N. Gregory Taylor, 
Asst. Atty. Gen., Dennis M. Eagan, Kathleen W. 
Mikkelson, Deputy Attys. Gen., San Francisco, for 
appellant Save San Francisco Bay Conservation and 
Development Com’n. 

E. Clement Shute, Jr., Alletta d’A. Belin, Shute, Mihaly &
Weinberger, San Francisco, for appellant Save San
Francisco Bay Ass’n.

Opinion 

KLINE, Presiding Justice. 

**577 This case presents the question whether the 
McAteer-Petris Act (Gov.Code, §§ 66600 et seq.)1, which 
created the San Francisco Bay *609 Conservation and 
Development Commission (BCDC) and defines its 
jurisdiction and powers, allows BCDC to hold a 
landowner responsible for unauthorized bay fill placed on 
its property by unknown third persons. 

Facts 

The facts are not materially in dispute. Sometime between 
August 11, 1971, and October 4, 1976, fill consisting of 
several hundred tons of earth, gravel, asphalt, broken 
concrete and other demolition materials, along with a 
barge-like structure, was placed on marshy wetlands in 
the Alviso Slough and adjacent shoreline on parcels 
located in Santa Clara County owned by respondent 
Leslie Salt Co. (Leslie). These fill activities took place 
within BCDC permit jurisdiction.2 

BCDC discovered the fill in December 1979 and initiated 
administrative enforcement procedures almost 
immediately. Pursuant to section 66643, BCDC appointed 
a fact-finding committee, consisting of five of its 
members, to conduct hearings and receive evidence. Six 
months later the committee adopted findings and 
recommendations which it presented to BCDC at its July 
17, 1980, meeting. BCDC adopted the committee’s 
findings and recommendations. The findings, as pertinent, 
may be summarized as follows: 

Between August 11, 1971, and October 4, 1976, 
approximately 19,400 square feet of area on property then 
and now owned by Leslie were filled with earth and 
similar fill materials, the major portion of which was 
placed prior to June 17, 1973. During that same period, a 
barge-like structure approximately 30 feet by 100 feet was 
relocated from a portion of property owned by Leslie to 
an area partly within that parcel and partly on other land. 

A permit for such fill or barge relocation was required 
after September 17, 1965, pursuant to section 66632, 
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subdivision (a), and none had been granted. 
  
The filled area was not licensed by Leslie to anyone at the 
time the illegal filling occurred, although the adjacent 
area to the west and south of the filled area was under 
license to Marshland Development Inc. (Marshland)  
*610 as of January 8, 1974. No evidence was introduced 
that Leslie placed the fill itself or authorized anyone else 
to do so. 
  
Employees of Leslie regularly visited salt ponds close to 
the area of the fill but no reports of filling activity were 
received by the company. The manager of real property 
for Leslie was not aware of any fill activity on parcels 
owned by Leslie until December 1979. Leslie did not as a 
matter of company policy assume responsibility for 
policing or regularly inspecting the land in question 
owned by it.3 
  
Gates controlled the entry of unauthorized vehicles and 
persons onto the adjacent **578 Marshland site; but no 
gates or fences were maintained by Leslie to control 
access to the property in question. 
  
No evidence was presented that Leslie had knowledge of 
the fill activities prior to the BCDC investigation; nor did 
BCDC expressly find Leslie negligent in failing to 
prevent the fill. BCDC instead issued a cease and desist 
order providing, inter alia, that Leslie was to remove the 
fill material within six months or be subject to penalties of 
$6,000 for each day in which the violation persisted.4 
BCDC staff calculated that it would cost Leslie $60,500 
to remove the fill; but Leslie claimed the correct cost 
figure was $100,000. Although BCDC expressed an 
interest in considering mitigation proposals, Leslie 
declined to submit any. 
  
Thereafter, Leslie filed a petition for writ of mandate in 
the Santa Clara County Superior Court pursuant to Code 
of Civil Procedure section 1094.5.5 By this petition, Leslie 
sought a writ directing BCDC to set aside the cease and 
desist order and a stay of the order pending determination 
of the validity of that administrative order. BCDC 
stipulated to the stay pending *611 the instant appeal. 
Appellant Save San Francisco Bay Association intervened 
in the action on the side of BCDC pursuant to stipulation 
of the parties. 
  
The trial court rendered judgment for Leslie, and issued a 
peremptory writ directing BCDC to set aside the cease 
and desist order. The court found that the language of 
sections 66632 and 66638 was plain, clear and 
unambiguous and required “the person who places the fill 
to obtain a permit or the person who violates the statute to 

suffer the consequences.” The court ruled that the 
McAteer-Petris Act “does not contain any authority for 
BCDC to issue a cease and desist order against a person 
other than one who actually placed the fill upon Leslie’s 
land.” In the absence of evidence that Leslie placed the 
fill or authorized others to do so, there was “not 
substantial evidence in light of the whole record to 
support BCDC’s issuance of [the] Cease and Desist Order 
No. CCD5–79(A).” BCDC and Save San Francisco Bay 
Association thereafter filed this appeal. 
  
Where, as here, the facts are not in significant dispute, we 
are not bound by the trial court’s conclusions of law but 
must independently ascertain the conclusion that must 
properly be drawn from the pertinent facts set forth in the 
record. (People ex rel S.F. Bay etc. Com. v. Town of 
Emeryville (1968) 69 Cal.2d 533, 543, 72 Cal.Rptr. 790, 
446 P.2d 790, and cases there cited.) 
  
Our conclusion that the McAteer-Petris Act does provide 
authority for BCDC to issue the subject cease and desist 
order, and that the trial court erred, results from a two-part 
analysis. We first determine that the broad interpretation 
of the words in question urged by BCDC is consistent 
with the entire enactment in which those words appear 
and that the competing interpretation advanced by Leslie 
is inconsistent with that enactment. We then determine 
that the exposure to strict liability that results from such 
broad interpretation is an appropriate traditional 
consequence of the possession and control of land. 
  
 
 

I. 

Section 66632 requires a person or government agency 
wishing to place fill6 **579 within the area of BCDC’s 
jurisdiction to secure a permit from the *612 
commission.7 That section further provides that “[a]ny 
person who places fill ... within the area of the 
commission’s jurisdiction without securing a permit from 
the commission as required by this title is guilty of a 
misdemeanor.” (§ 66632, subd. (a).) Section 66638, 
which is an alternative enforcement device and the one 
utilized in the instant case, authorizes BCDC to issue 
cease and desist orders against any person or 
governmental agency that “has undertaken, or is 
threatening to undertake, any activity” that requires a 
permit or is inconsistent with any permit previously 
issued by the commission.8 
  
Section 66640 provides a mechanism whereby the 
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Attorney General may seek an injunction in superior court 
to restrain any person or persons from continuing any 
activity in violation of the cease and desist order issued by 
BCDC. Section 66641 provides that “[a]ny person or 
governmental agency who intentionally or negligently 
violates any cease and desist order issued, reissued, or 
amended by the commission or the executive director may 
be liable civilly in a sum of not to exceed six thousand 
dollars ($6,000) for each day in which such violation 
persists.” (§ 66641, subd. (a).) This section also provides 
that “[r]emedies under this section are in addition to, and 
do not supersede or limit, any and all other remedies, civil 
or criminal.” (§ 66641, subd. (d).) 
  
Leslie contends that the plain meaning of the 
McAteer-Petris Act, and particularly section 66638, 
precludes its application to any person or entity other than 
the one who actually placed the fill. Leslie’s contention 
that the statute is clear and unambiguous in this respect is 
built upon its reading of the crucial phrase in section 
66638 that BCDC may only issue a cease and desist order 
against a person or agency that “has undertaken, or is 
threatening to undertake” any unauthorized fill activity. (§ 
66638, subd. (a).) *613 Leslie contends, in other words, 
that the word “undertaken” can only be interpreted to 
refer to one who actually performs (or threatens to 
perform) the physical act proscribed. As so construed, 
Leslie urges, it cannot refer to one who simply does not 
affirmatively interfere in the unlawful placement of fill by 
others. Because this language is assertedly so 
unambiguous, Leslie also maintains that its meaning is 
not amenable to judicial interpretation. 
  
Leslie heavily and repeatedly relies on the oft-expressed 
principle that “[w]here the meaning of the statute is plain 
there is no room or justification for judicial interpretation, 
and the only function of the court is the application of the 
enactment to the facts at bar.” (Riley v. Robbins (1934) 1 
Cal.2d 285, 287–288, 34 P.2d 715.)9 This **580 rule is 
deceptive, however, because it may erroneously be taken 
to imply that words have intrinsic meanings. In reality 
“words do not have single, fixed, and immutable 
meanings established by some authority in nature or 
supernature, ... instead, they have only such meanings as 
are given to them from time to time when they are 
spoken, written, heard, or read by persons endeavoring to 
participate in the communication process.”10 (2A 
Sutherland, Statutory Construction (4th ed. 1973) § 45.01, 
p. 2; see also § 46.02, p. 51.) In short, whether the words 
of a statute are clear is a more complicated question than 
is often supposed by the party who, in reliance upon an 
asserted “plain meaning,” objects to judicial 
interpretation. Such an objection can never really be 
sustained for, regardless whether the proposition be 

judicially acknowledged, it requires interpretation even to 
agree with the meaning claimed by the objecting party. 
  
*614 The meaning of the words of a statute or, to use the 
alternative approach favored by many courts, the intent of 
the Legislature,11 can only be determined with reference to 
the context in which the words are used; that is, with 
reference to such purpose as may be discerned from 
examining the entire enactment of which the words are 
part. A statutory phrase may be said to be clear and 
unambiguous if the meaning assigned to it is not in 
conflict with other language in the same act. (See In re 
Ricky H. (1981) 30 Cal.3d 176, 187, 178 Cal.Rptr. 324, 
636 P.2d 13; Wells v. Marina City Properties, Inc. (1981) 
29 Cal.3d 781, 788, 176 Cal.Rptr. 104, 632 P.2d 217; 
California Mfrs. Assn. v. Public Utilities Com. (1979) 24 
Cal.3d 836, 844, 157 Cal.Rptr. 676, 598 P.2d 836; and 
Great Lakes Properties, Inc. v. City of El Segundo (1977) 
19 Cal.3d 152, 155–156, 137 Cal.Rptr. 154, 561 P.2d 244; 
see also Chief Justice Marshall’s opinion in Sturges v. 
Crowninshield (1819) 17 U.S. (4 Wheat) 122, 202–203, 4 
L.Ed. 529) for one of the earliest and most comprehensive 
statements of the principle.) Thus, “in analyzing the 
legislative usage of certain words, ‘ “the objective sought 
to be achieved by a statute as well as the evil to be 
prevented is of prime consideration ....” ’ (People ex rel. 
S.F. Bay etc. Com. v. Town of Emeryville (1968) 69 
Cal.2d 533, 543 [72 Cal.Rptr. 790, 446 P.2d 790] ... 
(hereinafter Town of Emeryville.)” (Blumenfeld v. San 
Francisco Bay Conservation etc. Com. (1974) 43 
Cal.App.3d 50, 55, 117 Cal.Rptr. 327.) The courts resist 
blind obedience to the putative “plain meaning” of a 
statutory phrase where literal interpretation would defeat 
the Legislature’s central objective.12 (People ex rel 
Flournoy v. **581 Yellow Cab Co. (1973) 31 Cal.App.3d 
41, 45, 106 Cal.Rptr. 874.) 
  
For example, in Friends of Mammoth v. Board of 
Supervisors (1972) 8 Cal.3d 247, 104 Cal.Rptr. 761, 502 
P.2d 1049, the Supreme Court was obliged to construe the 
term “project” in *615 Public Resources Code section 
21151, which requires local government agencies to file 
an environmental impact report “on any project they 
intend to carry out ... which may have a significant effect 
on the environment.” In rejecting the contention that, as 
used in this statute, “project” plainly meant “public 
works,” the court stated at pages 259–260, 104 Cal.Rptr. 
761, 502 P.2d 1049: “Because the legislative intent 
provisions dictate that we give a broad interpretation to 
the act’s operative language, we begin from that vantage 
point. Once a particular legislative intent has been 
ascertained, it must be given effect ‘ “even though it may 
not be consistent with the strict letter of the statute.” ’ 
(Dickey v. Raisin Proration Zone No. 1 (1944) 24 Cal.2d 
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796, 802 [151 P.2d 505] ....) As we stated nearly a half 
century ago in In re Haines (1925) 195 Cal. 605, 613 [234 
P. 883] ...: ‘ “The mere literal construction of a section in
a statute ought not to prevail if it is opposed to the
intention of the legislature apparent by the statute; and if
the words are sufficiently flexible to admit of some other
construction it is to be adopted to effectuate that intention.
The intent prevails over the letter, and the letter will, if
possible, be so read as to conform to the spirit of the act.”
’ [¶] Our task then is to determine whether the word
‘project’ is ‘sufficiently flexible’ so as to effectuate the
broad legislative intent that private activities should be
brought within the ambit of the act. We may not, of
course, give an unreasonable construction to the statute
[Citations.]” The Friends of Mammoth court also referred
to the rule declared in Town of Emeryville, supra, 69
Cal.2d 533, 543–544 [72 Cal.Rptr. 790, 446 P.2d 790],
that: “A principle ‘which must be applied in analyzing the
legislative usage of the word “project” [in the
McAteer-Petris Act] is that “the objective sought to be
achieved by a statute as well as the evil to be prevented is
of prime consideration in [the word’s] interpretation, and
where a word of common usage has more than one
meaning, the one which will best attain the purposes of
the statute should be adopted, even though the ordinary
meaning of the word is enlarged or restricted and
especially in order to avoid absurdity or to prevent
injustice.” ’ ” (Friends of Mammoth, supra, 8 Cal.3d at p.
260, 104 Cal.Rptr. 761, 502 P.2d 1049; see also Dickey v.
Raisin Proration Zone No. 1 (1944) 24 Cal.2d 796, 802,
151 P.2d 505; People v. Shirokow (1980) 26 Cal.3d 301,
306–307, 162 Cal.Rptr. 30, 605 P.2d 859; and Pennisi v.
Department of Fish & Game (1979) 97 Cal.App.3d 268,
273, 158 Cal.Rptr. 683.)

The Legislature’s recognition of the importance of San 
Francisco Bay as a natural resource and the vital role of 
regulation by BCDC of fill activities both in the bay and 
along its shoreline is manifest in the Act itself and has 
been judicially reiterated on numerous occasions. (See, 
e.g. Blumenfeld v. San Francisco Bay Conservation etc.
Com., supra, 43 Cal.App.3d 50, 117 Cal.Rptr. 327;
Candlestick Properties, Inc. v. San Francisco Bay
Conservation etc. Com. (1970) 11 Cal.App.3d 557, 89
Cal.Rptr. 897; Town of Emeryville, supra, 69 Cal.2d 533,
72 Cal.Rptr. 790, 446 P.2d 790.) In Town of Emeryville
the Supreme Court perceived that *616 “[t]he ‘objective
sought to be achieved’ by the McAteer-Petris Act is
depicted with remarkable clarity.” The court quoted
extensively from the legislative findings set forth in the
Act’s opening **582 sections, noting particularly the
provisions of section 66601 that stress the “dangers
inherent in self-generated and unregulated fill activities.”
(Id., at p. 544, 72 Cal.Rptr. 790, 446 P.2d 790.) In its

present form, that section expresses the finding and 
declaration “that uncoordinated, haphazard filling in San 
Francisco Bay threatens the bay itself and is therefore 
inimical to the welfare of both present and future 
residents of the area surrounding the bay; that while some 
individual fill projects may be necessary and desirable for 
the needs of the entire bay region, and while some cities 
and counties may have prepared detailed master plans for 
their own bay lands, a governmental mechanism must 
exist for evaluating individual projects as to their effect 
on the entire bay; and that further piecemeal filling of the 
bay may place serious restrictions on navigation in the 
bay, may destroy the irreplaceable feeding and breeding 
grounds of fish and wildlife in the bay, may adversely 
affect the quality of bay waters and even the quality of air 
in the bay area, and would therefore be harmful to the 
needs of the present and future population of the bay 
region.”13 (Gov.Code, § 66601; see also Town of 
Emeryville, supra, at p. 544, 72 Cal.Rptr. 790, 446 P.2d 
790; and Candlestick Properties, Inc., supra, 11 
Cal.App.3d at p. 564, 89 Cal.Rptr. 897.) 

The Legislature then finds that BCDC has prepared “a 
comprehensive and enforceable plan for the conservation 
of the water of the bay and the development of its 
shoreline, entitled the San Francisco Bay Plan.” (§ 
66603.) In section 66604 the Legislature empowers 
BCDC to “issue or deny permits, after public hearings, for 
any proposed project that involves placing fill ... within 
the area of the commission’s jurisdiction.” In section 
66638, as we have earlier described, the Legislature 
authorizes BCDC to issue cease and desist orders when it 
determines that “any person or governmental agency has 
undertaken, or is threatening to undertake, any activity 
that (1) requires a permit from the commission without 
securing a permit, or (2) is inconsistent with any permit 
previously issued by the commission ....” 

The courts have consistently interpreted provisions of the 
McAteer-Petris Act broadly so as to effectuate its purpose 
of comprehensive regulation *617 of development of the 
bay and shoreline. (See, e.g., Town of Emeryville, supra 
[interpretation of “project” in the Act’s grandfather clause 
as a word of limitation precluding exemption from the act 
for certain fill activities by the city]; Candlestick 
Properties, Inc., supra [upholding BCDC authority to 
deny a request to fill land located within a reclamation 
district where that land is also within BCDC jurisdiction]; 
Blumenfeld v. San Francisco Bay Conservation etc. Com., 
supra, 43 Cal.App.3d 50, 117 Cal.Rptr. 327 [liberally 
construing “subject to tidal action” to include property 
connected to the bay solely by means of a man-made 
culvert where water reached the property through the 
culvert occasionally during high tide at certain seasons].) 
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To deny BCDC the power to enforce the Act by issuance 
of cease and desist orders against landowners whose 
property contains fill placed there by others in violation of 
the Act would “frustrate the effectiveness of the act” 
(Friends of Mammoth v. Board of Supervisors, supra, 8 
Cal.3d at p. 263, 104 Cal.Rptr. 761, 502 P.2d 1049) by 
materially impairing BCDC’s ability to prevent and 
remedy haphazard and detrimental filling of the Bay. (§ 
66601; cf. People v. Shirokow, supra, 26 Cal.3d at p. 309, 
162 Cal.Rptr. 30, 605 P.2d 859.) Unless the responsible 
person were “caught in the **583 act” of placing the fill,14 
or the landowner were proved to have authorized its 
placement by others, BCDC would be unable to order 
removal of the fill. Such a narrow rendition of BCDC’s 
authority ascribes no significance to a landowner’s ability 
to prevent the placement of fill on his land by others and, 
if adopted by the courts, would diminish the incentive for 
landowners to manage their properties so as to reduce the 
prospect of illegal fill, a result that is also clearly 
repugnant to the legislative purpose. 
  
The courts have previously recognized that BCDC “must 
have the power to regulate any proposed project that 
involves placing fill in the Bay. (Gov.Code, § 66604.)” 
(Candlestick Properties, Inc., supra, 11 Cal.App.3d at p. 
572, 89 Cal.Rptr. 897, italics added.) In our view, 
BCDC’s ability to effectively regulate filling of the Bay 
requires that its cease and desist power extend to 
landowners regardless whether they actually placed the 
fill or know its origin. “It is well settled in this state that 
governmental officials may exercise such additional 
powers as are necessary for the due and efficient 
administration of powers expressly granted by statute, or 
as may fairly be implied from the statute granting the 
powers. [Citations.]” (Dickey v. Raisin Proration Zone 
No. 1, supra, 24 Cal.2d at p. 810, 151 P.2d 505, italics in 
original.) 
  

*618 Accordingly, since we do not consider the words in 
question to be inflexible, we hold that in order to 
effectuate the important purpose of the McAteer-Petris 
Act it is not only reasonable but necessary to construe 
section 66638 broadly, so that one who “has undertaken, 
or is threatening to undertake” the proscribed activities 
refers not simply to one responsible for the actual 
placement of unauthorized fill but also to one whose 
property is misused by others for that purpose and who 
even passively countenances the continued presence of 
such fill on his land. 
 
 

II. 

Leslie’s contention that the broad interpretation we adopt 
would impose strict liability on landowners without any 
express legislative direction to do so, while correct, does 
not dissuade us. Leslie argues that if the Legislature had 
intended to hold landowners strictly liable for illegal fill 
and thus subject to possible criminal sanctions under 
section 66632 and civil fines of up to $6,000 per day for 
violation of a cease and desist order pursuant to section 
66641, the Legislature would have done so explicitly.15 
  
Preliminarily, we need not determine whether a 
landowner in Leslie’s position can be held criminally 
liable for the misdemeanor offense defined in section 
66632, subdivision (a), as a “person who places fill” 
because Leslie was not prosecuted under that statute. The 
instant action arises out of a cease and desist order issued 
pursuant to section 66638, subdivision (a), which applies 
to any person or governmental agency who “has 
undertaken” activities requiring a permit without first 
having obtained one. The sanctions for violating section 
66638, subdivision (a), are civil in nature: the possible 
ordering of affirmative action, including fill removal, or 
civil penalties, or both. (See §§ 66638, subd. (b), 66641.) 
  
It needs to be emphasized at this point that the 
McAteer-Petris Act is the sort of environmental 
legislation that represents **584 the exercise by 
government of the traditional power to regulate public 
nuisances. (CEEED v. California Coastal Zone 
Conservation Com. (1974) 43 Cal.App.3d 306, 318, 118 
Cal.Rptr. 315.) Such legislation “constitutes but ‘a 
sensitizing of and refinement of nuisance law.’ ” (Id., at p. 
319, 118 Cal.Rptr. 315.) Where, as here, such legislation 
does not expressly purport to depart from or alter the 
common law, *619 it will be construed in light of 
common law principles bearing upon the same subject. 
(People v. Curtis (1969) 70 Cal.2d 347, 352, fn. 2, 74 
Cal.Rptr. 713, 450 P.2d 33; Estate of Elizalde (1920) 182 
Cal. 427, 433, 188 P. 560; Centeno v. Roseville 
Community Hospital (1979) 107 Cal.App.3d 62, 69, 167 
Cal.Rptr. 183; Dry Creek Valley Assn., Inc. v. Board of 
Supervisors (1977) 67 Cal.App.3d 839, 844, 135 
Cal.Rptr. 726.) 
  
“At common law public nuisance came to cover a large, 
miscellaneous and diversified group of minor criminal 
offenses, all of which involved some interference with the 
interests of the community at large—interests that were 
recognized as rights of the general public entitled to 
protection.... In each of these instances the interference 
with the public right was so unreasonable that it was held 
to constitute a criminal offense. For the same reason it 
also constituted a tort.” (Rest.2d Torts, § 821B, com. b, p. 
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88.) All that is required to establish that particular conduct 
constitutes the tort or common law crime of public 
nuisance is that it interferes with a right common to the 
general public.16 However, if specific conduct of this sort 
is proscribed by statute —as clearly it is by the 
McAteer-Petris Act—then, consistent with the common 
law rule, one may be held in violation of that statute 
“even though his interference with the public right was 
purely accidental and unintentional.... There is a clear 
analogy to the doctrine of negligence as a matter of law, 
under which a legislative act is taken as laying down a 
specific rule of conduct that substitutes for the general 
standard of what a reasonable prudent man would do in 
like circumstances.” (Id., com. e, at p. 90.) Liability, in 
other words, may be strict. (See also, 58 Am.Jur.2d, 
Nuisances, § 34, pp. 597–599.) 
  
Under the common law, liability for a public nuisance 
may result from the failure to act as well as from 
affirmative conduct. Thus, for example, section 839 of the 
Restatement Second of Torts declares that “A possessor 
of land is subject to liability for a nuisance caused while 
he is in possession by an abatable artificial condition on 
the land [such as the placement of fill], if the nuisance is 
otherwise actionable [e.g., prohibited by statute], and [¶] 
(a) the possessor knows or should know of the condition 
and the nuisance or unreasonable risk of nuisance 
involved, and [¶] (b) he knows or should know that it 
exists without the consent of those affected by it, and [¶] 
(c) he has failed after a reasonable opportunity to take 
reasonable steps to abate *620 the condition or to protect 
the affected persons against it.” (Rest.2d Torts, § 839.) 
  
People v. Southern Pac. Co. (1957) 150 Cal.App.2d Supp. 
831, 311 P.2d 200, provides an illustration of the common 
law of nuisance at work in a situation similar to that 
presented in the present case and demonstrates the 
interplay of that common law in both the civil and 
criminal contexts. In Southern Pacific the defendant was 
convicted of the misdemeanor violation of Health and 
Safety Code section 24242, which then prohibited the 
“discharge” of contaminants into the air. Although it was 
undisputed that the fine in question in that case was on 
property owned by the defendant, there was no competent 
evidence that the fire was started, or the contaminants 
“discharged,” by employees or agents of the defendant. 
There was also no evidence, however, that the defendant 
made any effort to control the fire. **585 (Id., at p. 833, 
311 P.2d 200.) After assaying various statutes (Civ.Code, 
§ 3483 and Health & Saf.Code, § 13008) and case law 
(City of Turlock v. Bristow (1930) 103 Cal.App. 750, 284 
P. 962) that relate to civil liability for nuisance, the court 
affirmed the criminal conviction. In so doing, the court 
declared it to be the law “that the owner or person in 

control of real property who has notice or knowledge that 
a continuing condition exists on such property which 
violates the said smog law and who thereafter fails to use 
reasonable care to abate such condition, is liable therefor 
in the same manner as the one who first created it.” (150 
Cal.App.2d Supp. at p. 833, 311 P.2d 200.) In sum, the 
court utilized a common law definition of public 
nuisance17 to construe a penal statute and justify the 
imposition of a criminal penalty.18 *621 The fact that the 
defendant in Southern Pacific did not itself “discharge” 
the contaminant was given little weight because, as at 
common law, “[t]he owner or occupier of land, after 
notice or knowledge of a fire on his property, has the right 
to control it and thereupon becomes a person who 
discharges the smoke into the atmosphere; in other words, 
a duty to control the contaminant is by [Health and Safety 
Code section 24242] placed on such property owner or 
occupier.” (Id., at p. 834, 311 P. 200.) By the same 
reasoning, an owner of land such as Leslie, which 
independently knows or certainly should know if the 
existence of several hundred tons of detritus and other fill 
materials on its land, and which has in any event received 
notice thereof from BCDC, has the right to control such 
placement and may therefore be deemed a person who 
“undertakes” that unlawful act within the meaning of the 
McAteer-Petris Act. (§ 66638.) 
  
The use of a theory of strict liability to impose criminal 
penalties for public nuisance offenses has been described 
in some cases as the “public welfare exception” to the 
mens rea requirement that normally applies in criminal 
prosecutions. For example, in People v. Chevron 
Chemical Co. (1983) 143 Cal.App.3d 50, 191 Cal.Rptr. 
537, we recently held that a chemical company could be 
held criminally liable under Fish and Game Code section 
5650 for discharging fertilizer process wastes and storm 
water runoff into a tributary of San Pablo Bay despite the 
absence of any evidence of wrongful intent or criminal 
negligence on its part. In reaching this result we stated as 
follows: 
  
“This principle, that strict liability is appropriate in 
regulatory offenses, has been **586 followed in 
construing a variety of regulatory statutes: Aantex Pest 
Control Co. v. Structural Pest Control Bd. (1980) 108 
Cal.App.3d 696 [166 Cal.Rptr. 763] ... (use of unlicensed 
poison); People v. Travers (1975) 52 Cal.App.3d 111 
[124 Cal.Rptr. 728] ... (sale of improperly branded motor 
oil); Brodsky v. Cal. State Bd. of Pharmacy (1959) 173 
Cal.App.2d 680 [344 P.2d 68] ... (liability of pharmacist 
for compounding of prescriptions by unlicensed person). 
[¶] Justice Traynor, in [People v. Vogel (1956) 46 Cal.2d 
798, 801, fn. 2, 299 P.2d 850], enunciated the well 
recognized public welfare offenses exception to the mens 
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rea requirement in criminal prosecution. These public 
welfare crimes are most often based upon the violation of 
statutes purely regulatory in nature and involving 
widespread injury to the public.” (People v. Chevron 
Chemical Co., supra, 143 Cal.App.3d 50, at pp. 53–54, 
191 Cal.Rptr. 537.)19 Development of the public welfare 
*622 exception to the requirement of guilty intent 
corresponded with “the demands of an increasingly 
complex social order [which] required additional 
regulation of an administrative character unrelated to 
questions of personal guilt.” (Sayre, Public Welfare 
Offenses, supra, 33 Colum.L.Rev. at p. 67.) “If violation 
threatens serious and widespread public injury, courts 
have no other course open to them. The orthodox 
fundamental principles of criminality must be sacrificed 
in such cases in the interests of enforcement.” (Id., at p. 
79, fn. omitted.) 
  
Thus, whether the context be civil or criminal, liability 
and the duty to take affirmative action flow not from the 
landowner’s active responsibility for a condition of his 
land that causes widespread harm to others or his 
knowledge of or intent to cause such harm but rather, and 
quite simply, from his very possession and control of the 
land in question. (See Sprecher v. Adamson Companies 
(1981) 30 Cal.3d 358, 369–370, 178 Cal.Rptr. 783, 636 

P.2d 1121.) This principle that the private right to control 
land carries with it certain strictly enforceable public 
responsibilities is, as we have seen, a venerable idea; and 
it is one that grows progressively more vital in the law as 
the interdependencies in our society become more 
apparent and the threats to the integrity of our 
environment more ominous. 
  
Finding, as we have, that the subject provisions of the 
McAteer-Petris Act must be broadly construed and that 
the strict liability that results from such construction is 
entirely appropriate, we conclude that the cease and desist 
order in question was properly issued. Accordingly, the 
judgment is reversed. 
  

ROUSE and SMITH, JJ., concur. 

Hearing denied; KAUS and LUCAS, JJ., dissenting. 

All Citations 

153 Cal.App.3d 605, 200 Cal.Rptr. 575 
 

Footnotes 
 

1 
 

All statutory references herein are to the Government Code unless otherwise indicated. 

 

2 
 

A permit from BCDC is required for fill placed on land subject to tidal action and within 100 feet of the shoreline 
band. (Gov.Code, §§ 66610 and 66632.) BCDC has exercised bay jurisdiction over the area since the agency was 
created in 1965 and shoreline jurisdiction over the area since 1969. 

 

3 
 

In a declaration filed with BCDC, James W. Walton, a Vice-President of Leslie and its Land Manager, stated as 
follows: “While Leslie will not knowingly permit any activity on its land that does not conform to the various laws 
and regulations, Leslie does not as a policy assume the responsibility of acting as the policing agent for the 
regulations of governmental agencies as they may affect the operations of those entering and using our land 
whether as lessees, licensees, permittees or trespassers.” 

 

4 
 

No recommendation for restoration of the land or referral to the district attorney for misdemeanor prosecution was 
made. (See § 66632, subd. (a).) 

 

5 Any aggrieved party may file with the superior court a petition for writ of mandate for review of the BCDC’s cease 
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 and desist order pursuant to Code of Civil Procedure section 1094.5. (§ 66639, subd. (a).) “The evidence before the 
court in any proceeding to review an order of the commission described in subdivision (a) shall consist of the record 
before the commission, and in cases where it is claimed that the findings are not supported by the evidence, abuse 
of discretion is established only if the court determines that the findings are not supported by substantial evidence 
in the light of the whole record.” (§ 66639, subd. (b).) 

 

6 
 

“Fill” is defined in section 66632 as “earth or any other substance or material, including pilings or structures placed 
on pilings, and structures floating at some or all times and moored for extended periods, such as houseboats and 
floating docks.” 

 

7 
 

Section 66632 provides in relevant part as follows: “(a) During the existence of the San Francisco Bay Conservation 
and Development Commission, any person or governmental agency wishing to place fill, to extract materials, or to 
make any substantial change in use of any water, land or structure, within the area of the commission’s jurisdiction 
shall secure a permit from the commission and, if required by law or by ordinance, from any city or county within 
which any part of such work is to be performed....” 

 

8 
 

Subdivisions (a) and (b) of section 66638 provide in their entirety as follows: “(a) When the commission, after public 
hearing, determines that any person or governmental agency has undertaken, or is threatening to undertake, any 
activity that (1) requires a permit from the commission without securing a permit, or (2) is inconsistent with any 
permit previously issued by the commission, the commission may issue an order requiring such person or 
governmental agency to cease and desist. [¶] (b) Any cease and desist order issued by the commission may be 
subject to terms and conditions as the commission may determine are necessary to insure compliance with the 
provisions of this title, including immediate removal of any fill or other material or the setting of a schedule within 
which steps must be taken to obtain a permit pursuant to this title.” 

 

9 
 

Leslie calls our attention as well to the following cases, which are to the same effect: United States v. Lexington Mill 
Co. (1914) 232 U.S. 399, 409–410, 34 S.Ct. 337, 340, 58 L.Ed. 658; Holder v. Superior Court (1969) 269 Cal.App.2d 
314, 317–318, 74 Cal.Rptr. 853; Pepper v. Board of Directors (1958) 162 Cal.App.2d 1, 3, 5, 327 P.2d 928; Pac. Gas & 
E. Co. v. Shasta Dam Etc. Dist. (1955) 135 Cal.App.2d 463, 468, 287 P.2d 841; and Copeland v. Raub (1940) 36 
Cal.App.2d 441, 445, 97 P.2d 859. 

 

10 
 

As stated by Justice Frankfurter, with particular reference to statutes: “[U]nlike mathematical symbols, the phrasing 
of a document, especially a complicated enactment, seldom attains more than approximate precision. If individual 
words are inexact symbols, with shifting variables, their configuration can hardly achieve invariant meaning or 
assured definiteness. Apart from the ambiguity inherent in its symbols, a statute suffers from dubieties. It is not an 
equation or a formula representing a clearly marked process, nor is it an expression of an individual thought to 
which is imparted the definiteness a single authorship can give. A statute is an instrument of government partaking 
of its practical purposes but also of its infirmities and limitations, of its awkward and groping efforts.” (Frankfurter, 
Some Reflections on the Reading of Statutes (1947) 47 Colum.L.Rev. 527, 528. See also, Radin, Statutory 
Interpretation (1930) 43 Harv.L.Rev. 863,) and Landis, A Note on “Statutory Interpretation,” (1930) 43 Harv.L.Rev. 
886.) 
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11 
 

This approach was disdained by Holmes, as indicated by his famous dictum that “we do not inquire what the 
legislature meant; we ask only what the statute means.” Holmes, Collected Legal Papers (1920) p. 207. See also, 
Frankfurter, Some Reflections on the Reading of Statutes, supra, 47 Colum.L.Rev. at pp. 538–540; and Schwegmann 
Bros. v. Calvert Corp. (1951) 341 U.S. 384, 395–397, 71 S.Ct. 745, 751–52, 95 L.Ed. 1035 (conc. opn. of Jackson, J.). 

 

12 
 

As stated by Chancellor Kent: “It is an established rule in the exposition of statutes, that the intention of the 
lawgivers is to be deduced from a view of the whole and of every part of a statute, taken and compared together. 
The real intention, when accurately ascertained, will always prevail over the literal sense of terms. When the 
expression in a statute is special or particular, but the reason is general, the expression should be deemed general 
.... and the reason and intention of the lawgiver will control the strict letter of the law, when the latter would lead to 
palpable injustice, contradiction, and absurdity.... When the words are not explicit, the intention is to be collected 
from the context; from the occasion and necessity of the law, from the mischief felt, and the remedy in view; and 
the intention is to be taken or presumed, according to what is consonant to reason and good discretion.” (1 Kent’s 
Commentaries, p. 462, fns. omitted.) 

 

13 
 

The threat the Legislature sought to address by the McAteer-Petris Act was in 1967 alternatively stated by one 
commentator as follows: “San Francisco Bay has been disappearing at the rate of three and one-half square miles a 
year. Over the last hundred years, filling and diking have removed over 240 square miles from the Bay. At the 
present rate, it will take less than one hundred years to deprive the Bay of the 326 miles still susceptible of 
reclamation.” (Comment, San Francisco Bay: Regional Regulation for its Protection and Development (1967) 55 
Cal.L.Rev. 728 at p. 728, fns. omitted.) 

 

14 
 

The extraordinary difficulty if not the physical impossibility of effective surveillance of BCDC’s jurisdiction is manifest 
from any reasonably accurate map of the shoreline of San Francisco Bay, such as that set forth in Note, Saving San 
Francisco Bay: A Case Study in Environmental Legislation (1971) 23 Stan.L.Rev. 349 at p. 354. 

 

15 
 

BCDC, it may be noted, advances the converse of this proposition; namely, that if the Legislature intended to 
exempt from liability a landowner which did not itself place the fill it would have done so expressly, as Congress did, 
for example, in certain provisions of the federal Water Pollution Control Act. (See, e.g., 33 U.S.C., § 1321(f)(2).) 
Since, as we later explain, strict liability for nuisance historically attends the possession and control of land, the 
contention of BCDC seems to us to be more forceful than that of Leslie. 

 

16 
 

And it is noteworthy in this connection that the statutory definition of “nuisance” originally enacted in California in 
1872 and still in effect includes “[a]nything which ... unlawfully obstructs the free passage or use, in the customary 
manner, of any navigable ... bay ...” (Civ.Code, § 3479, italics added.) Since a nuisance of this sort affects a 
“considerable number of persons” it is a public nuisance. (Civ.Code., § 3480.) 

 

17 
 

The common law rule articulated in Southern Pacific (at p. 833, 311 P.2d 200) is essentially that set forth in section 
839 of the Restatement Second of Torts, supra, previously discussed. 
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18 
 

One commentator has identified Regina v. Stephens (1866) L.R. 1 Q.B. 702, as the “conscious beginning” in England 
of the movement to do away with the requirement of mens rea and the adoption of the civil notion of strict liability 
in criminal nuisance cases. (Sayre, Public Welfare Offenses (1933) 33 Colum.L.Rev. 55, 59.) The court stated in that 
case, per Mellor, J., as follows: “It is quite true that this in point of form is a proceeding of a criminal nature; but in 
substance I think it is in the nature of a civil proceeding, and I can see no reason why a different rule should prevail,” 
in a case of this nature, “between proceedings which are civil and proceedings which are criminal. I think there may 
be nuisances of such a character that the rule I am applying here would not be applicable to them; but here it is 
perfectly clear that the only reason for proceeding criminally is that the nuisance [rubbish from a quarry thrown into 
a previously navigable river by the defendant’s workmen without his knowledge and against his orders], instead of 
being merely a nuisance affecting an individual, or one or two individuals, affects the public at large, and no private 
individual without receiving some special injury could have maintained an action.... The prosecutor cannot proceed 
by action, but must proceed by indictment; and if this were strictly a criminal proceeding, the prosecution would be 
met with the objection that there was no mens rea, that the indictment charged the defendant with a criminal 
offense when in reality there was no proof that the defendant knew of the act, or that he himself gave orders to his 
servants to do the particular acts he is charged with.... Inasmuch as the object of this indictment is not to punish the 
defendant, but really to prevent the nuisance from being continued, I think that the evidence which would support a 
civil action would be sufficient to support an indictment.” (Regina v. Stephens, supra, L.R. 1 Q.B. at pp. 708–710, 
quoted in Sayre, Public Welfare Offenses, supra, 33 Colum.L.Rev. at p. 59, fn. 16.) 

 

19 
 

We recognize that in Chevron the company itself discharged the contaminants, whereas here an unknown third 
party actually performed the prohibited act. But this distinction does not affect the propriety of imposing strict 
liability insofar as the objection thereto is grounded on the absence of evidence of intent or affirmatively negligent 
conduct. 

 

 
 
 
End of Document 
 

© 2024 Thomson Reuters. No claim to original U.S. Government Works. 
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DocuSign Envelope ID: 50E1028F-81EF-4347-AF5C-83EA72C197A7 

San Francisco Bay Conservation and Development Commission 
375 Beale Street, Suite 510, San Francisco, California 94105 tel 415 352 3600 fax 888 348 5190 

State of California | Gavin Newsom – Governor | info@bcdc.ca.gov | www.bcdc.ca.gov 

Via Certified Mail 

February 10, 2022 

Lance Fritz, Chief Executive Officer 
Union Pacific Railroad Company 
1400 Douglas Street 
Omaha, Nebraska 68179 

SUBJECT: Initial Contact Letter (BCDC Enforcement Case ER2021.0123.00) 

Dear Mr. Fritz: 

On November 17, 2021, BCDC staff received a report regarding alleged unauthorized activities 
within the Commission’s 100-foot shoreline band jurisdiction. The parcel where the activities 
are occurring is owned by the Union Pacific Railroad Company and is located in the vicinity of 
coordinates 38° 2'24.04"N latitude, 122°15'52.57"W longitude, in the census-designated place 
of Rodeo, south-southwest of the Rodeo Sanitary District water treatment plant. See the 
attached reference material. 

Alleged Activity: 
This action represents a violation of the 
following statute: 

Unauthorized placement of fill in 
the Commission’s jurisdiction 
consisting of household waste and 
other refuse and structures (e.g., 
tents). 

Section 66632 of the McAteer-Petris Act 

McAteer-Petris Act Section 66632 specifies in pertinent part that: 

Any person or governmental agency wishing to place fill, to extract 
materials, or to make any substantial change in use of any water, 
land or structure, within the area of the commission's jurisdiction 
shall secure a permit from the commission and, if required by law 
or by ordinance, from any city or county within which any part of 
the work is to be performed. For purposes of this title, "fill" means 
earth or any other substance or material, including pilings or 
structures placed on pilings, and structures floating at some or all 
times and moored for extended periods, such as houseboats and 
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DocuSign Envelope ID: 50E1028F-81EF-4347-AF5C-83EA72C197A7 

Union Pacific Railroad 
Enf. Case ER2021. 123. 00 

Page 2 
February 10, 2022 

 

 
floating docks. For the purposes of this section "materials" means 
items exceeding twenty dollars ($20) in value. 

After an initial review of the available information related to this matter, we have opened a 
BCDC Enforcement Case ER2021.123.00. 

This letter serves as notice that BCDC believes that a violation has occurred. The subject parcel 
is covered with significant amounts of household trash and other materials. This activity cannot 
be authorized by the Commission. All refuse must be removed from the upland and the 
adjacent bay waters by and at the expense of the property owner. 

We request that you respond within thirty days of the date of this letter and provide any 
additional information that you believe that we should consider, including, as appropriate, 
evidence that the violation has been resolved. Please submit this information to me via e-mail. 

Pursuant to the McAteer-Petris Act and its regulations, BCDC is authorized to conduct 
enforcement investigations and commence administrative enforcement actions. While this 
letter does not commence a formal enforcement proceeding, we reserve the right to take 
formal action, including imposing fines or penalties. A prompt response will be considered in 
determining the next steps that BCDC pursues. 

Further, while the report we received focused on the activities identified above, we recognize 
the potential that there may be other violations at the site. We urge you to conduct a 
comprehensive review of the condition of this site as well as the other parcels in the vicinity 
belonging to your company to ensure your company is fully compliant with Section 66632 of the 
McAteer-Petris Act and any pertinent BCDC permit(s) it may hold. 

Thank you for your attention to this matter. 

Sincerely, 

 
MATTHEW TRUJILLO 
Coastal Program Analyst 
San Francisco Bay Conservation and Development Commission 
375 Beale Street, Suite 510 
San Francisco, California 94105 
Tel: 415-352-3633 
Fax: 415-352-3606 
Email: matthew.trujillo@bcdc.ca.gov 
Website: www.bcdc.ca.gov 

 
cc: Brent Plater, BCDC Enforcement Attorney, brent.plater@bcdc.ca.gov 

CT Corporation System, 330 North Brand Boulevard, Suite 700, Glendale, California 91203 
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Encl.  Screenshots from recorded video, Google Earth image of site, Contra Costa County 

Assessor’s Parcel Map 

 
MT / mm 
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D LN, RODEO, CA 94572 
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