San Francisco Bay Conservation and Development Commission
375 Beale Street, Suite 510, San Francisco, California 94105 tel 415 352 3600 fax 888 348 5190
State of California | Gavin Newsom — Governor | info@bcdc.ca.gov | www.bcdc.ca.gov

November 4, 2024

TO: Enforcement Committee Members

FROM: Lawrence J. Goldzband, Executive Director, (415/352-3653; larry.goldzband@bcdc.ca.gov)
Bella Castrodale, Lead Enforcement Attorney, (415/352-3628;
bella.castrodale@bcdc.ca.gov)

SUBIJECT: Executive Director’s Recommended Enforcement Decision and Proposed Cease and
Desist and Civil Penalty Order No. CCD2024.003.00 in BCDC Enforcement Matter
ER2023.019.00 for Union Pacific Railroad, Rodeo, Contra Costa County
(For Enforcement Committee consideration on November 14, 2024)

On September 19, 2024, Union Pacific Railroad (“Respondent”) was issued a Violation Report and
Complaint for Administrative Civil Liability for the following violations on property located in Contra
Costa County belonging to Respondent:

1. Tons (est.) of toxic waste and debris in the bay consisting of used automotive tires, shopping
carts, plastic and sundry rubbish;

2. Atleast one homeless encampment in the 100-foot shoreline band.

The Executive Director recommends that the Enforcement Committee adopt this recommended
enforcement decision as its recommendation to the full Commission. This recommendation includes
issuing proposed Cease and Desist and Civil Penalty Order CCD2024.003.00 to require Respondent to do
the following actions and pay a civil penalty of $60,000 for two unresolved violations, as follows:

1. Cease and desist from violating the McAteer-Petris Act.

2. BylJanuary 1, 2025, submit a plan to remove all used automotive tires, shopping carts, plastic, and
other unauthorized material, floating or sunk, from San Pablo Bay to a legal disposal site, as
prepared by a professional of record, such as an engineer or environmental scientist
knowledgeable in site restoration.

3. By February 1, 2025, BCDC staff will review the professionally prepared fill removal plan and
either approve, conditionally approve, or deny the plan.

4. By March 1, 2025, the professional of record shall have made any required revisions to the fill
removal plan directed by staff and resubmitted it for staff review and obtained staff approval.

5. BylJune 1, 2025, Respondent shall have fully implemented the BCDC-approved fill removal plan.

ﬁ
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6. Pay $60,000 in administrative civil liability within thirty (30) days of Order issuance.



Executive Director's Recommended Enforcement Decision Page 2
ER2023.019.00, CCD2024.003.00 November 4, 2024

Background

Sometime between February 2008 and March 15, 2023, fill consisting of an estimated several tons of
waste and debris including automotive tires, shopping carts, plastic, and other trash, was placed in the
bay and adjacent shoreline on property located in Contra Costa County owned or controlled by Union
Pacific Railroad (“Respondent”). (Exhibit B: VR&C [Exhibits 9]). In addition, sometime between February
2022 and March 15, 2023, fill consisting of a homeless encampment was established in the shoreline
band in the same area. /d.

The reference materials attached indicate that Respondent owns, or controls a railroad right of way,
partially within BCDC’s Bay jurisdiction and shoreline band jurisdiction in and abutting San Pablo Bay.
(Exhibit B: VR&C [Exhibit 3]; Exhibit C). The parcel is located in the vicinity of Latitude: 38.038655,
Longitude: -122.268261, in the census-designated place of Rodeo, where the railroad tracks run between
Lone Tree Point, 413 San Pablo Avenue, Rodeo, California 94572 and Rodeo Sanitary Water District
Treatment Plant, 800 San Pablo Avenue, Rodeo, California 94572. Id.

On March 15, 2023, BCDC staff inspected the site and collected photographic evidence depicting the fill.
(Exhibit B: VR&C [Exhibit 4]).

On February 23, 2024, via e-mail, BCDC staff contacted Respondent, explaining that “tons of hazardous
material in the San Francisco Bay and an illegal encampment” had been observed on Respondent’s
property within BCDC’s permit jurisdiction. (Exhibit B: VR&C [Exhibit 5]). BCDC staff indicated that the
unauthorized fill potentially violated the McAteer-Petris Act and needed to be removed immediately. /d.

On March 1, 2024, BCDC staff met with Respondent’s representative, Ms. Peggy Ygbuhay, via
teleconference during which time staff reiterated the nature of the alleged violation. At Respondent’s
request, BCDC staff emailed Respondent on March 11, 2024, attaching photos of the unauthorized fill
and reminding Ms. Ygbuhay that the unauthorized fill must be removed. (Exhibit D).

On June 27, 2024, BCDC staff and Respondent convened again over the phone, and Respondent
committed to providing an update during the first week of July. (Exhibit E). After no update was
provided, BCDC staff again contacted Respondent on August 15, 2024. Id. BCDC staff provided a marked
up copy of the Contra Costa County, California Assessor’s Parcel Map indicating the location of the
unauthorized fill. Id.

On August 20, 2024, Respondent indicated that scheduling of the removal of the unauthorized fill was
ongoing, and promised to update BCDC staff when the removal was scheduled. (Exhibit F).

Between February 23, 2024, and September 19, 2024, Respondent failed to demonstrate that the
unauthorized fill was removed from BCDC’s Bay and shoreline band jurisdiction. On September 19, 2024,
BCDC staff issued a Violation Report and Complaint for Administrative Civil Liability for the ongoing
violations via electronic and certified mail. (Exhibit B: VR&C).

On October 17, 2024, Respondent contacted BCDC staff to arrange a site visit, which took place on
October 24, 2024. (Exhibit G). At the site visit, BCDC staff observed that part of the unauthorized fill
giving rise to Violation Two, the temporary shelter, had been removed although some trash remained.
Individuals in a dinghy began to remove shopping carts from the Bay. At this time, BCDC staff provided
Respondent with a tide chart to aid in organizing the restoration.
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On October 24, 2024, Respondent filed its Statement of Defense (“SOD”) form. (Exhibit H). Respondent
attached photographs demonstrating that part of the unauthorized fill, the homeless encampment, had
been removed. /d. To date, Respondent has not fully abated the MPA violations at the property.

Admitted and Contested Essential Allegations

Respondent did not admit to any of the facts or allegations contained in the Violation Report and
summarized above. (Exhibit H).

Defenses and Mitigating Factors Raised by Respondent and Staff Rebuttals

Respondent asserted the following defenses:

1. “Union Pacific has no control over the establishment of homeless encampments and thus cannot
predict whether the encampment will return. However, the homeless encampment has been
removed from the site; Additionally, Union Pacific was not responsible for the disposal of the tires
or any other materials which are present in the bay, nor did it authorize any such disposal.
Nevertheless, Union Pacific is and has been willing to remove the materials, and has advised
Commission staff of its willingness.” Id.

e Staff Rebuttal: BCDC may hold a landowner responsible for unauthorized bay fill
placed on its property by unknown third persons. (Leslie Salt Co. v. San Francisco Bay
Conservation and Development Com. (1984) 153 Cal.App.3d 605, 612-618; Exhibit I). In
Leslie Salt, the Court of Appeal analyzed section 66638 of the McAteer-Petris Act
which authorizes BCDC to issue cease and desist orders against any person or
governmental agency that “has undertaken, or is threatening to undertake, any
activity” that requires a BCDC permit. /d. at 612. Recognizing that denying BCDC's
ability to utilize its enforcement devices against landowners whose property contains
fill placed there by others in violation of the Act would materially impair BCDC's ability
to prevent and remedy haphazard and detrimental filling of the Bay, the court
concluded that BCDC's ability to issue cease and desist orders extends to landowners
regardless of whether they actually placed the fill or know its origin. Id. at 617. While
the court in Leslie Salt refers specifically to BCDC's enforcement authority to issue
cease and desist orders, this reasoning logically applies also to another of BCDC's
enforcement devices, the imposition of administrative civil liability.

2. “Because the material is being removed from bay sediments, Union Pacific needed to determine
whether a permit from the Corps of Engineers was required for the work. Delays in performing
the cleanup were caused, in part, by the illness of the individual coordinating the cleanup. Union
Pacific has engaged a contractor and is proceeding with the work, which is ongoing. Union Pacific
has been in contact with the Enforcement Policy Manager, Matthew Trujillo, to allow him to
come out to the site and witness the cleanup.” (Exhibit H).

e Staff Rebuttal: As the foregoing background and attached exhibits demonstrate,
Respondent did not indicate to BCDC staff that extenuating circumstances, such as the
illness of the individual coordinating the cleanup or the acquisition of permitting
prevented Respondent from promptly addressing the unauthorized fill. Rather,
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Respondent failed to provide substantial updates concerning the scheduling or
progress of the fill removal despite that nearly six months passed since BCDC initially
informed Respondent of the alleged violations. Respondent has not advised BCDC staff
of any additional clean-up measures taken following October 24, 2024. Furthermore,
while Respondent did arrange for a site visit with BCDC, at the time Respondent was
still searching for a suitable contractor to complete the fill removal. (Exhibit G).

Recommendation

The Executive Director recommends that the Enforcement Committee adopt this Recommended
Enforcement Decision and recommend that the full Commission issue the proposed Commission Cease
and Desist and Civil Penalty Order.

For Violation One, unauthorized fill consisting of waste (including tires, shopping carts, and other trash)
in the Bay and shoreline band, staff have determined that the gravity of the harm is major, and the
extent of deviation from the statutory requirement to remove the unauthorized fill is major. For
Violation Two, unauthorized fill consisting of an encampment, staff have determined that the gravity of
harm is moderate, and the extent of deviation from the statutory requirement to remove the
unauthorized fill is major.

The nature and extent of harm caused by these violations is significant. The bay and shoreline in this area
contains household trash, personal items, and, most significantly, a plethora of tires in varying stages of
decay. As the tires break down, they may leach harmful chemicals into the Bay which may be lethal to
several fish species including the Central California Coast coho salmon, a federally listed endangered
species. (Exhibit B: VR&C [Exhibits 6, 7, and 8]; Exhibit J, also available:
https://baynature.org/2023/03/02/a-nasty-salmon-killing-tire-chemical-is-in-bay-waterways-can-it-be-
cleaned-up/). While staff believes the area can be restored, the introduction of pollutants to San Pablo
Bay cannot be undone.

BCDC staff have assessed the Respondent’s degree of culpability, history of violations, resolution efforts,
any economic benefit to the violator, violator’s ability to pay, costs to the state in pursuing the
enforcement action, and other facts as justice may require.

There is no history of prior violations at this particular site. However, in 2021, BCDC opened enforcement
case ER2021.123.00 concerning the accumulation of trash within the shoreline band on nearby property
also owned by Respondent. On February 10, 2022, BCDC contacted Respondent informing them of the
alleged violation. (Exhibit K). On February 22, 2022, BCDC staff conducted a site visit which demonstrated
that the site had been cleared of trash and closed ER.2021.123.00. The clean-up was not conducted by
Respondent, but by Phillips 66 Company as part of an effort to resolve their own enforcement case,
ER2021.122.00. (Exhibit L). Accordingly, while the previous violation against Respondent was resolved
without the need for formal enforcement proceedings, the resolution was accomplished by a third party.
As for any voluntary resolution efforts to resolve the instant violations, Respondent has consistently
communicated an intention to remove the unauthorized fill, but the partial removal of fill evidenced by
the photographs attached to Respondent’s SOD occurred only after the Violation Report was issued
despite steady encouragement from BCDC over a nearly six-month period.
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Although the cost to the state in pursuing this matter has increased due to Respondent’s
unresponsiveness to informal requests for compliance resulting in the referral of this matter to formal
enforcement proceedings, BCDC staff has not included the costs of investigating and pursuing the
enforcement action as part of the civil penalty amount.

Staff does not believe Respondent derived any economic benefit from the placement of unauthorized fill
on its property. However, it is Respondent’s burden to demonstrate an inability to pay, and Respondent
did not introduce any such evidence into the record as part of its timely SOD.

Based on these penalty factors, staff finds Violations One and Two eligible for the maximum daily
administrative penalty of $2000 and $1600 per day, respectively. Although satellite imagery
indicates that the unauthorized fill has been present since 2008 and 2022, staff set the start date
for both violations on February 1, 2023 around when the enforcement case was opened. Even
had Violation Two been fully resolved on October 24, 2024, each violation has persisted for over
600 days. Accordingly, the maximum allowable penalty for each violation is $30,000 and a
$60,000 total penalty is appropriate. One proposed Order consistent with this recommendation
is attached (Exhibit A).

Supporting Evidence Relied on By Enforcement Staff
Exhibit No. | Description or File Name

A Cease and Desist and Civil Penalty Order No. CCD2024.003.00

B 09/19.2024 Violation Report and Complaint and Exhibits 1-9

C Legal Property Interest Reference Materials

D 03/11/2024 Follow-up Email to Peggy Ygbuhay

E 08/15/2024 Follow-up Email to Peggy Ygbuhay

F 08/20/2024 Follow-up Email from Peggy Ygbuhay

G 10/17/2024 Scheduling Email from Gilberto Martinez

H 10/24/2024 Statement of Defense Form and Attachment

I Leslie Salt Co. v. San Francisco Bay Conservation and Development Com. (1984) 153
Cal.App.3d 605.

J 03/2/2023 Bay Nature Article: A Nasty Salmon-Killing Tire Chemical is in Bay Waterways.
Can It Be Cleaned Up?

K 02/10/2022 Initial Contact Letter from BCDC to Union Pacific Railroad Concerning
ER2021.123.00

L 02/15/2022 Letter from Phillips 66 Company to BCDC Concerning ER.2021.122.00
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Enforcement Committee Recommendation to the Full Commission:

Please check one of the three boxes indicating your decision, then sign and return the
memorandum to BCDC Staff:

[J By a vote of __yeses, __ noes, and __abstentions, the Enforcement Committee adopts the
Executive Director’'s Recommended Enforcement Decision as its recommendation to the full
Commission.

[0 By a vote of __ yeses, _ noes, and __ abstentions, the Enforcement Committee conditionally
adopts the Executive Director’'s Recommended Enforcement Decision as its recommendation to
the full Commission as specified in the attached memorandum.

[0 By avote of __yeses, __ noes, and __ abstentions, the Enforcement Committee declines to
adopt the Executive Director’'s Recommended Enforcement Decision and recommends that the full
Commission decline to issue the proposed Cease and Desist and Civil Penalty Order for the reasons
specified in the attached memorandum.

MARIE GILMORE, Enforcement Committee Chair
San Francisco Bay Conservation and Development Commission

Date
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Commission Cease and Desist

and Civil Penalty Order: CCD2024.003.00
Effective Date: TBD (upon execution by the Executive Director)
Respondent: Union Pacific Railroad

To Union Pacific Railroad:

I. Commission Cease and Desist Order

Pursuant to Cal. Gov. Code § 66638, Union Pacific Railroad (“Respondent”) is hereby
ordered to:

A. Cease and desist from violating the McAteer-Petris Act.

B. By January 1, 2025, submit a plan to remove all used automotive tires, shopping carts,
plastic, and other unauthorized material, floating or sunk, from San Pablo Bay to a legal
disposal site, as prepared by a professional of record, such as an engineer or
environmental scientist knowledgeable in site restoration.

C. By February 1, 2025, BCDC staff will review the professionally prepared fill removal plan
and either approve, conditionally approve, or deny the plan.

D. By March 1, 2025, the professional of record shall have made any required revisions to
the fill removal plan directed by staff and resubmitted it for staff review and obtained
staff approval.

E. ByJune 1, 2025, Respondent shall have fully implemented the BCDC-approved fill
removal plan.

F. Fully comply with the Requirements of Sections |, II, IV and V of this Cease and Desist
and Civil Penalty Order (“Order”).

Il. Civil Penalty Order
Pursuant to Cal. Gov. Code § 66641.6, Respondent is hereby ordered to:

A. Pay administrative civil liability of sixty thousand dollars (560,000) to BCDC by cashier’s
check made payable to the Bay Fill Clean-up and Abatement Fund within 30 days of

ﬁ
p—_ ]

Order issuance. The administrative civil liability consists of:
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a. Thirty thousand dollars ($30,000) for unpermitted fill consisting of tons (est.)
of toxic waste and debris consisting of used automotive tires, shopping carts,
plastic and sundry rubbish within BCDC’s Bay and shoreline band jurisdiction.

b. Thirty thousand dollars ($30,000) for unpermitted fill consisting of at least
one homeless encampment within BCDC's shoreline band jurisdiction.

B. If administrative civil liability is not paid within thirty (30) days of issuance of this Order
the Executive Director is authorized to refer the matter to the Attorney General pursuant
to Cal. Gov. Code § 66641.7(b), Cal. Gov. Code § 66641.5, and/or Cal. Gov. Code § 66641.

Findings
Factual Findings

This Commission Cease and Desist and Civil Penalty Order is based on the findings set
forth below. The enforcement record in support of these findings includes all documents
cited herein and all documents identified at Cal. Code Regs. Tit. 14, § 11370.

A.  Union Pacific Railroad owns, or controls a railroad right of way, partially within
BCDC's Bay jurisdiction and shoreline band jurisdiction in and abutting San Pablo Bay.
The property is located in the vicinity of Latitude: 38.038655, Longitude: -
122.268261, in the census-designated place of Rodeo, Contra Costa County, where
the railroad tracks run between Lone Tree Point, 413 San Pablo Avenue, Rodeo,
California 94572 and Rodeo Sanitary Water District Treatment Plant, 800 San Pablo
Avenue, Rodeo, California 94572.

B. Between February 2008 and March 15, 2023, fill consisting of an estimated several
tons of waste and debris including automotive tires, shopping carts, plastic, and
other trash, was placed within BCDC jurisdiction in the Bay and adjacent shoreline on
the property described by Section IIl.A.

C. Between February 2022 and March 15, 2023, fill consisting of a homeless
encampment was established in the shoreline band in the same area.

D. The activities described by Section Il.B and Section III.C constitutes the placement of
fill in BCDC'’s jurisdiction under MPA Section 66632(a) and no Commission Permit
under that section was obtained for the activities described above meaning that this
requirement has not been met.

E. Therefore, Respondent is responsible for two violations of the MPA.

F.  On March 15, 2023, BCDC staff inspected the site and collected photographic
evidence depicting the fill.
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G.

On February 23, 2024, via e-mail, BCDC staff contacted Respondent, explaining that
“tons of hazardous material in the San Francisco Bay and an illegal encampment”
had been observed on Respondent’s property within BCDC’s permit jurisdiction.
BCDC staff indicated that the unauthorized fill potentially violated the McAteer-Petris
Act and needed to be removed immediately.

On March 1, 2024, BCDC staff met with Respondent’s representative, Ms. Peggy
Ygbuhay, via teleconference during which time staff reiterated the nature of the
alleged violation. At Respondent’s request, BCDC staff emailed Ms. Ygbuhay on
March 11, 2024, attaching photos of the unauthorized fill and reminding Ms.
Ygbuhay that the unauthorized fill must be removed.

On June 27, 2024, BCDC staff and Ms. Ygbuhay convened again over the phone, and
Ms. Ygbuhay committed to providing an update during the first week of July. After no
update was provided, BCDC staff again contacted Ms. Ygbuhay on August 15, 2024.
BCDC staff provided a marked up copy of Contra Costa County, California Assessor’s
Parcel Map indicating the location of the unauthorized fill. /d.

On August 20, 2024, Respondent indicated that scheduling of the removal of the
unauthorized fill was ongoing and promised to update BCDC staff when the removal
was scheduled.

Between February 23, 2024, and September 19, 2024, Respondent failed to
demonstrate that the unauthorized fill was removed from BCDC’s Bay and shoreline
band jurisdiction.

On September 19, 2024, BCDC staff issued a Violation Report and Complaint for
Administrative Civil Liability for the ongoing violations via electronic and certified
mail.

On October 17, 2024, Respondent contacted BCDC staff to arrange a site visit, which
took place on October 24, 2024. At the site visit, BCDC staff observed that part of the
unauthorized fill giving rise to Violation Two, the temporary shelter, had been
removed although some trash remained. Individuals in a dinghy had begun to
remove shopping carts from the Bay.

On October 24, 2024, Respondent filed its Statement of Defense (“SOD”) form.
Respondent attached photographs demonstrating that part of the unauthorized fill,
the homeless encampment, had been removed.

To date, Respondent has not fully abated the MPA violations at the property.

These findings are based upon Exhibits 1-9 of the Violation Report & Complaint that
was mailed to Respondent on September 19, 2024, and Exhibits A-L of the
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Recommended Enforcement Decision that was mailed to the Enforcement
Committee on November 4, 2024.

Legal Findings

A. The Commission finds that Respondent violated and is violating the McAteer-Petris Act by
allowing the activities described in Section 111.B and III.C at the location described in
Section lll.A within BCDC jurisdiction without obtaining a permit from BCDC.

B. The Commission finds that BCDC staff correctly identified two violations of the MPA in this
matter.

C. The Commission also finds that based on the factors provided by the McAteer-Petris Act
Section 66641.9, a penalty of $30,000 for each violation, and a total penalty of $60,000, is
appropriate.

D. Specifically, pursuant to Appendix J of the Commission’s regulations (14 CCR), the
Commission finds that for violation one, the gravity of harm is major and the extent of
deviation from the statutory requirement to remove unauthorized fill is major. The
Commission finds for violation two, the gravity of harm is moderate and the extent of
deviation from the statutory requirement to remove unauthorized fill is major.

E. The Commission finds that Respondent is culpable for the violations due to its failure to
correct the violations by removing the unauthorized fill.

F.  Respondent is the sole property owner or right of way holder and responsible for
maintaining its property in a manner consistent with the MPA.
G. The Commission finds that Respondent’s ability to pay is not in question.

H. The Commission finds that Respondent has received due process throughout this
enforcement action.

These findings are made with support of Exhibits 1-9 of the Violation Report & Complaint
that was mailed to Respondent on September 19, 2024, and Exhibits A-L of the
Recommended Enforcement Decision that was mailed to the Enforcement Committee on
November 4, 2024.

IV. Terms

A. The Executive Director may, in his discretion, grant an extension of time for
demonstrated good cause to comply with any provision of this Order. The Executive
Director shall inform the Enforcement Committee Chair and the Commissioners of any
extensions that are granted under this provision.
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B. Respondent must strictly conform to the express terms of this Order. Under Cal. Gov.
Code § 66641, any person who intentionally or negligently violates any part of any
cease-and-desist order issued by the Commission may be liable civilly in the sum of up to
$6,000 for each day in which such violations persist. In addition, upon the failure of any
person to comply with any cease-and-desist order issued by the Commission and upon
the request of the Commission, the Attorney General of the State of California may
petition the superior court for the issuance of a preliminary or permanent injunction, or
both, restraining the person or persons from continuing any activity in violation of the
cease-and-desist order.

C. This Order does not affect any duties, rights, or obligations established under private
agreements or by the laws and regulations of other public bodies.

D. This Order does not constitute a recognition of property rights.

E. This Order is effective upon issuance thereof.

V. Judicial Review

A. Under Cal. Gov. Code §§ 66639 & 66641.7(a), within thirty days after service of a copy of
a cease-and-desist order and civil penalty order issued by the Commission, an aggrieved
party may file with the superior court a petition of writ of mandate for review of the
order pursuant to Section 1094.5 of the Code of Civil Procedure.

Executed at San Francisco, California, on behalf of the San Francisco Bay Conservation and
Development Commission on the date first above written.

LAWRENCE J. GOLDZBAND, BCDC Executive Director Date
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Full Commission Motion and Action:

Please check one of the four boxes indicating your decision, then sign and return the
memorandum to BCDC Staff:

o By avote of __yeses, __noes, and __ abstentions, the Commission concurs with the
Enforcement Committee’s Recommended Enforcement Decision and issues the proposed Cease
and Desist and Civil Penalty Order.

o By avote of __yeses, noes,and __ abstentions, the Commission votes to dismiss this
matter and declines to issue the proposed Cease and Desist and Civil Penalty Order for the
reasons specified in the attached memorandum.

o By avoteof _ yeses, noes,and __ abstentions, the Commission votes to remand the
matter back to the Enforcement Committee for further action for the reasons specified in the
attached memorandum.

o By avoteof _ yeses, noes,and __ abstentions, the Commission rejects the Enforcement
Committee’s Recommended Enforcement Decision and decides to consider the entire matter
de novo at the Commission meeting on

Zachary Wasserman, Commission Chair
San Francisco Bay Conservation and Development Commission

Date:



Docusign Envelope ID: 95C33ED4-F590-4D59-8C3E-C6B2673E9AA4 EXh i b it B

San Francisco Bay Conservation and Development Commission
375 Beale Street, Suite 510, San Francisco, California 94105 tel 415 352 3600 fax 888 348 5190
State of California | Gavin Newsom — Governor | info@bcdc.ca.gov | www.bcdc.ca.gov

Via Certified Mail & Email
September 19, 2024

Union Pacific Railroad Company

ATTN: Peggy Ygbuhay, Sr. Director of Public Affairs
915 L Street

Sacramento, CA 95814

Email: pygbuhay@up.com

SUBJECT: Violation Report and Complaint for Administrative Civil Penalties (BCDC
Enforcement No. ER2023.019.00)

Dear Ms. Ygbuhay:

Please see the enclosed Violation Report and Complaint for Administrative Civil Penalties. BCDC
is initiating a formal enforcement proceeding to compel Union Pacific Railroad Company (UPR)
to remove the toxic and other waste from the bay and to remove the encampment from the
100-foot shoreline band.

This action is being taken in light of the fact that UPR has failed to act voluntarily to resolve
these issues since it was first notified about them on February 23, 2024.

Within thirty-five days, you must submit to me the completed statement of defense form and a
certified cashier’s check in the amount of the proposed administrative civil penalty.

Signed,
DocuSigned by: -
%Du ( {’) 2,42)%&
MATFHEW ¥RuliLLo

Enforcement Policy Manager

MT/mm

cc: Robert Bylsma, Sr. General Attorney (via email: rcbylsma@up.com; via FAX: 916/847-
9019)
Rod Carroll, General Director of Real Estate (via email: rscarroll@up.com)
Adrian Guerrero, Asst. Vice President of Public Affairs-West (via email: aguerre@up.com)

E
p——— |

Liisa Stark, Vice President of Public Affairs (via email: lIstark@up.com)
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BCDC Enforcement File: ER2023.019.00
Date Mailed: 9/19/2024
35th Day After Mailing: 10/24/2024
60th Day After Mailing: 11/18/2024
Hearing Date: 11/14/2024

Violation Report/Complaint for Administrative Civil Liability Enforcement Case No. 2023.019.00
Union Pacific Railroad Company (Respondent)

Guidance to
Respondents

FAILURE TO RESPOND TO THIS VIOLATION REPORT/COMPLAINT FOR ADMINISTRATIVE CIVIL
LIABILITY BY COMPLETING THE ENCLOSED STATEMENT OF DEFENSE FORM AND ENCLOSING ALL
PERTINENT DECLARATIONS UNDER PENALTY OF PERJURY, PHOTOGRAPHS, LETTERS, AND OTHER
WRITTEN DOCUMENTS COULD RESULT IN A CEASE AND DESIST ORDER, A PERMIT REVOCATION
ORDER, OR AN ORDER SETTING ADMINISTRATIVE CIVIL LIABILITY AND IMPOSING A
SUBSTANTIAL CIVIL PENALTY BEING ISSUED TO YOU WITHOUT YOUR HAVING AN OPPORTUNITY
TO CONTEST THEM BY RAISING ANY DEFENSES OR MITIGATING FACTORS OR TO INTRODUCE
ANY EVIDENCE.

The San Francisco Bay Conservation and Development Commission is issuing this violation
report/complaint for administrative civil liability and the enclosed statement of defense form
because the Commission's staff believes that you may be responsible for or involved with a
possible violation of either the Commission's laws or a Commission permit. The report/complaint
contains a brief description of the alleged violation, a summary of all the pertinent information
currently known to staff, and a list of all supporting evidence relied on by staff. All the listed
supporting evidence is attached to or accompanies this report/complaint or will be provided to
you in electronic format upon request. You can arrange to review the Commission's enforcement
file for this matter located at the Commission's offices and/or have copies of these materials
made at your expense by contacting Margie Malan of the Commission's staff at telephone
number 415-352-3675. The report/complaint informs you of the nature of the possible violation
and lists the supporting evidence so that you can fill out the enclosed Statement of Defense form
and otherwise be prepared for the Commission enforcement proceedings.

Receipt of the report and the enclosed statement of defense form is the first step in Commission
enforcement proceedings. Subsequently, either the Commission or its enforcement committee
shall hold an enforcement hearing and the Commission will determine what, if any, enforcement
action to take.
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Careful reading and a timely response to these materials are essential to allow you to present
your side of the case to the Commission. A copy of the Commission's enforcement regulations is
also included so that you can fully understand the Commission's enforcement procedures. If you
have any questions concerning either the report/complaint, the enclosed statement of defense
form, the procedures that the Commission and its enforcement committee follow, or anything
else pertinent to this matter, contact Matthew Trujillo of the Commission's staff as quickly as
possible at telephone number 415-352-3633. Thank you for your cooperation.

Violation Report and
Complaint for Administrative

Imposition of Civil Penalties

1. Person or persons believed responsible for illegal activity:
Union Pacific Railroad Company, c/o: Peggy Ygbuhay, Sr. Director, Public Affairs, and/or
Adrian Guerrero, Assistant Vice President, Public Affairs — West, and/or Robert Bylsma, Sr.
General Attorney, and/or Rod Carroll, General Director of Real Estate, and/or Liisa Stark,
Vice President of Public Affairs
Supporting evidence: Contra Costa County Assessor’s Parcel Map

2. Brief description of the nature of the violation or unauthorized activity:
1. Tons of toxic waste and debris in the bay consisting of used automotive tires,
shopping carts, plastic and sundry rubbish.
2. Atleast one homeless encampment in the 100-foot shoreline band.

3. Description of and location of the property on which the violation or unauthorized
activity occurred:
Address: 751702T Private Crossing, Rodeo, California, Latitude: 3803865555, Longitude: -
122.26826165

BCDC jurisdiction(s): Bay and 100-foot shoreline band

4. Name of owner, lessee (if any), and other person(s) (if any) who controls property on
which violation or unauthorized activity occurred:
Union Pacific Railroad Company

5. Approximate date (and time if pertinent and known) that the violation or unauthorized
activity occurred:
The toxic waste has been present consistently since at least February 2008, according to
available satellite imagery (credit: Google Earth). The homeless encampment has been
present since circa February 2022, according to satellite imagery (credit: Google Earth).
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6. Summary of all pertinent information currently known to the staff in the form of
proposed findings of fact with references to all pertinent supporting evidence listed in
an attachment to the report/complaint:

d.

Date complaint received by BCDC Enforcement and summary of complaint:
2/1/2023; Homeless encampment(s), refuse, hazardous waste in the form of tires;
Supporting evidence: Enforcement Report Form (initial)

Date of initial investigation and findings: 3/15/2023; initial complaint validated,
photographic evidence collected; Supporting evidence: Enforcement Report Form,
photographs dated 3/15/2023

Date of initial contact attempt with respondent(s): 2/23/2024; Supporting

evidence: Initial Contact Notice

Date of initial response by respondent(s) and summary of response: 3/1/2024; Via
a phone call, Ms. Ygbuhay acknowledged that the property does belong to UPRR
Co. She asked for photographs of the violation, which were supplied via e-mail on
3/11/2024; Supporting evidence: Enforcement Report Form staff notes

Further attempts to compel voluntary compliance (Supporting evidence:
Enforcement Report Form staff notes):

i. 6/27/2024. Staff called and spoke to Ms. Ygbuhay wherein she pledged to
check in with her team and follow up with staff the week of 7/1/2024. No
follow-up occurred.

ii.  8/15/2024. Staff e-mailed Ms. Ygbuhay to request a status report on the
clean-up effort, asked for a response by 8/19/2024. Ms. Ygbuhay responded
on 8/20/2024 stating that she would be working with her team to schedule
the clean-up soon and would respond once she received confirmation. No
further follow-up received thereafter.

Date of commencement of Commission Enforcement Proceedings and summary of
rationale: 9/19/2024; Continuous failure to voluntarily resolve these matters nor
communicate consistently and effectively with BCDC Enforcement staff compels
action after no less than six months following initial contact notice to Respondent;
Supporting evidence: Enforcement Report Form

7. Provisions of law or Commission permit that the staff alleges have been violated:
McAteer-Petris Act § 66632

8. If the staff is proposing that the Commission impose an administrative civil penalty as
part of this enforcement proceeding:

(FOR INTERNAL USE ONLY: Check this box if no penalty is being proposed at this time. [1)

(a) Alist or table of all alleged violations for which staff is proposing a penalty:
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1. Tons of toxic and sundry waste in the bay. 2. Persistent homeless encampment
numbering at least one in the 100-foot shoreline band.

(b) The total amount of proposed administrative civil penalties:
$60,000 ($30,000 per violation)

(c) A statement of the applicable factors set forth in Government Code Section 66641.9
that the Executive Director considered, consistent with the Administrative Civil Penalty
Policy in Appendix J of the Commission's regulations, in determining the total amount
of the proposed administrative civil penalties:

A summary of the penalty calculation methodology used herein is as follows:

1) Determined the total initial base penalty amount for each violation by
evaluating: (a) the gravity of harm of the violation; and (b) the extent of
deviation from the requirement at issue. Based on those evaluations, use Table
1 to determine the initial base penalty amount for the violation. Multiply the
initial base penalty amount by the number of days that the violation has
persisted to determine the total initial base penalty for the violation.

2) Adjustments specific to the violator were made to the base penalty amount for
each violation. The following additional factors were considered for potential
adjustment of the total initial base penalty for each violation:

a. the violator's degree of culpability for the violation;

b. any history of violations by the violator;

c. any voluntary removal or resolution efforts and cooperation by the
violator.

3) The total base penalty amount was determined by calculating the sum for all
violations of the total initial base penalty amount for each violation (i.e., the
initial base penalty amount for the violation multiplied by the number of days
of violation) multiplied for each violation by the percentages of any
adjustments for the violator's culpability, history of violations, and voluntary
efforts to resolve the violation.

4) Considered adjustments to the total base penalty amount based on additional
factors and determine the final penalty amount. (Depending on the available
information, the Executive Director may recommend adjusting or the
Commission may adjust the total base penalty amount based on consideration
of the following factors: (a) any economic benefit to the violator; (b) the
violator's ability to pay or continue in business; (c) costs to the State in pursuing
the enforcement action; (d) other factors as justice may require.) The final
penalty amount was determined by making any appropriate adjustments to the
total base penalty amount based on consideration of these additional factors.
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9. Any other statement or information that the staff believes is either pertinent to the
alleged violation or unauthorized activity or important to a full understanding of the
alleged violation or unauthorized activity:

1) This enforcement case does not qualify for resolution under BCDC Regulations Article 3
(14 CCR § 11386 to § 11391) because at least one of the violations has resulted in
significant harm to the bay’s resources.

2) Recent studies have shown that the chemical compounds released by automotive tires
into waterways is highly toxic to native bay fish species including coho salmon, which is
“nearly extinct” in the San Francisco Bay. Central California Coast coho salmon were
listed as endangered under the Endangered Species Act in 2005. Examples of
supporting resources of information (not an exhaustive accounting):

1. Bartlett, A. (2022, January 9). Rare salmon spawn in Bay Area for first time in 18
years. SFGATE. https://www.sfgate.com/local/article/Nearly-extinct-coho-salmon-
spawns-in-Bay-Area-16761425.php?fbclid=IwAR3r6Btvx8nZZQtEF8-
9jgjGirQ49Muh8kZ-a7jKrTAxnt2Ze4zazCRd_jc

2. National Oceanic and Atmospheric Administration. (2024, January 17). Coho
Salmon (protected). Species Directory: Coho Salmon (Protected).
https://www.fisheries.noaa.gov/species/coho-salmon-protected/overview

3. Zhenyu Tian et al., A ubiquitous tire rubber—derived chemical induces acute
mortality in coho salmon. Science 371,185-189(2021).
DOI:10.1126/science.abd6951

10. List of all supporting evidence relied on by staff, including any declarations under
penalty of perjury (these records will be provided to you in electronic format upon

request):
Description Record Date
Enforcement Report Form (initial) 4/12/2023
Enforcement Report Form (continuing to-date) n.d.
Contra Costa Assessor’s Parcel Map, book 357, page 18 n.d.
Staff site photographs 3/15/2023
Initial contact notice to Respondent 2/23/2024

Bartlett, A. Rare salmon spawn in Bay Area for first time in 18 years. SF GATE. 1/9/2022
[periodical]
National Oceanic and Atmospheric Administration. Coho Salmon (protected). 1/17/2024
[website]
Zhenyu Tian et al., A ubiquitous tire rubber—derived chemical induces acute 12/3/2020
mortality in coho salmon. [journal article]
Google Earth satellite imagery 2008-2024
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Union Pacific Railroad Company

FAILURE (1) TO COMPLETE THIS FORM, (2) TO INCLUDE WITH THE COMPLETED FORM ALL DOCUMENTS,
DECLARATIONS UNDER PENALTY OF PERJURY, AND OTHER EVIDENCE YOU WANT PLACED IN THE
RECORD AND TO BE CONSIDERED BY THE COMMISSION, (3) TO LIST ANY WITNESSES WHOSE
DECLARATION IS PART OF THE STAFF'S CASE AS IDENTIFIED IN THE VIOLATION REPORT THAT YOU WISH
TO CROSS-EXAMINE, THE AREA OF KNOWLEDGE ABOUT WHICH YOU WANT TO CROSS-EXAMINE THE
WITNESS, AND THE INFORMATION YOU HOPE TO ELICIT BY CROSS-EXAMINATION, AND (4) TO RETURN
THE COMPLETED FROM AND ALL INCLUDED MATERIALS TO THE SAN FRANCISCO BAY CONSERVATION
AND DEVELOPMENT COMMISSION STAFF OR TO CONTACT MATTHEW TRUJILLO OF THE SAN
FRANCISCO BAY CONSERVATION AND DEVELOPMENT COMMISSION ENFORCEMENT STAFF BY October 24,
2024, MEANS THAT THE COMMISSION CAN REFUSE TO CONSIDER SUCH STATEMENTS AND
EVIDENCE WHEN THE COMMISSION HEARS THIS MATTER.

DEPENDING ON THE OUTCOME OF FURTHER DISCUSSIONS THAT OCCUR WITH THE SAN FRANCISCO
BAY CONSERVATION AND DEVELOPMENT COMMISSION ENFORCEMENT STAFF AFTER YOU HAVE
COMPLETED AND RETURNED THIS FORM, ADMINISTRATIVE OR LEGAL ENFORCEMENT PROCEEDINGS
MAY NEVERTHELESS BE INITIATED AGAINST YOU, IF THAT OCCURS, ANY STATEMENTS THAT YOU MAKE
ON THIS FORM WILL BECOME PART OF THE ENFORCEMENT RECORD AND MAY BY USED AGAINST YOU.

YOU MAY WISH TO CONSULT WITH OR RETAIN AND ATTORNEY BEFORE YOU COMPLETE THIS FORM
OR OTHERWISE CONTACT THE SAN FRANCISCO BAY CONSERVATION AND DEVELOPMENT COMMISSION
ENFORCEMENT STAFF.

This form is enclosed with a violation report. The violation report indicates that you may be responsible for or in some
way involved in either a violation of the Commission's laws, a Commission permit, or a Commission cease and desist order.
The violation report summarizes what the possible violation involves, who may be responsible for it, where and when it
occurred, if the Commission staff is proposing any civil penalty and, if so, how much, and other pertinent information
concerning the possible violation.

This form requires you to respond to the alleged facts contained in the violation report, to raise any affirmative defenses
that you believe apply, to request any cross-examination that you believe necessary, and to inform the staff of all facts that you
believe may exonerate you of any legal responsibility for the possible violation or may mitigate your responsibility. This form
also requires you to enclose with the completed statement of defense form copies of all written documents, such as letters,
photographs, maps drawings, etc. and written declarations under penalty of perjury that you want the Commission to consider
as part of this enforcement hearing. This form also requires you to identify by name any person whom you may want to cross-
examine prior to the enforcement hearing on this matter, the area of knowledge that you want to cover in the cross-examination,
the nature of the testimony that you hope to elicit, and the reasons that you believe other means of producing this evidence are
unsatisfactory. Finally, if the staff is only proposing a civil penalty, i.e., no issuance of either a cease or desist order or a permit
revocation order, this form allows you alternatively to pay the proposed fine without contesting the matter subject to ratification
of the amount by the Commission.

IF YOU WANT TO CROSS-EXAMINE ANY PERSON ON WHOSE TESTIMONY THE STAFF HAS RELIED IN
THE VIOLATION REPORT, YOU MUST COMPLETE PARAGRAPH SEVEN TO THIS STATEMENT OF DEFENSE
FORM. THIS PARAGRAPH REQUIRES YOU TO SET OUT (1) THE NAME(S) OF THE PERSON(S) YOU WANT TO
CROSS-EXAMINE, ()2) REFERENCES TO ANY DOCUMENTS ABOUT WHICH YOU WANT TO CROSS-EXAMINE
THE PERSON, (3) THE AREA OF KNOWLEDGE ABOUT WHICH YOU WANT TO CROSS-EXAMINE THE PERSON,
(4) THE INFORMATION THAT YOU BELIEVE CAN BE ELICITED BY CROSS-EXAMINATION, AND (5) THE
REASON WHY YOU BELIEVE THIS INFORMATION CANNOT BE PRESENTED BY DECLARATION OR OTHER
DOCUMENT.

You should complete the form as fully and accurately as you can as quickly as you can and return it no later than 35 days
after its having been mailed to you to the Commission's enforcement staff at the address:

San Francisco Bay Conservation and Development Commission
375 Beale Street, Suite 510
San Francisco, California 94105
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The forms should also be emailed to Margie Malan at margie.malan@bcdc.ca.gov.

If you believe that you have good cause for not being able to complete this form within 35 days of its having been mailed,
please complete it to the extent that you can and within 35 days of the mailing of the violation report send the statement of
defense form completed as much as possible with a written explanation of what additional information you need to complete
the form in its entirety, how long it will take to obtain the additional information needed to complete the form, and why it will
take longer than 35 days to obtain the additional information, send all of this to the Commission's staff at the above address.
Following this procedure does not mean that the Executive Director will automatically allow you to take the additional time to
complete the form. Only if the Executive Director determines that you have shown good cause for the delay and have otherwise
complete the form as much as is currently possible will be grant an extension to complete the form.

If the staff violation report that accompanied this statement of defense form included a proposed civil penalty, you may, if
you wish, resolve the civil penalty aspect of the alleged violation by simply providing to the staff a certified cashier's check in
the amount of the proposed fine within the 35-day time period. If you choose to follow this alternative, the Executive Director
will cash your check and place a brief summary of the violation and proposed penalty along with a notation that you are
choosing to pay the penalty rather than contesting it on an administrative permit listing. If no Commissioner objects to the
amount of the penalty, your payment will resolve the civil penalty portion of the alleged violation. If a Commissioner objects
to the proposed payment of the penalty, the Commission shall determine by a majority of those present and voting whether to
let the proposed penalty stand. If such a majority votes to let the proposed penalty stand, your payment will resolve the civil
penalty portion of the alleged violation. If such a majority does not let the proposed penalty stand, the Commission shall direct
the staff to return the money paid to you and shall direct you to file your completed statement of defense form and all supporting
documents within 35 days of the Commission's action. Of course, you also have the opportunity of contesting the fine from the
outset by completing this form and filing it and all supporting documents within 35 days of its having been mailed to you.

If you have any questions, please contact as soon as possible MATTHEW TRUJILLO of the Commission Enforcement
Staff at telephone number 415-352-3633.

1. Facts or allegations contained in the violation report that you admit (with specific reference to the paragraph number in the
violation report/Complaint):

2. Facts or allegations contained in the violation report that you deny (with specific reference to paragraph number in the
violation report/Complaint):
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3. Facts or allegations contained in the violation report of which you have no personal knowledge (with specific reference to
paragraph number in the violation report/Complaint):

4. Other facts which may exonerate or mitigate your possible responsibility or otherwise explain your relationship to the
possible violation (be as specific as you can; if you have or know of any documents, photographs, maps, letters, or other
evidence that you believe are relevant, please identity it by name, date, type, and any other identifying information and
provide the original or a copy if you can):

5. If the Executive Director is proposing that the Commission impose an administrative civil penalty as part of this
enforcement proceeding and if you would be unable to pay the proposed penalty or paying the proposed penalty would have a
substantial adverse effect on your ability to continue in business, provide factual information establishing such inability to
pay or such adverse effect. Submit all relevant supporting documentation which may include but not limited to audited
financial statements and reports (or if not audited, then those that are the basis of tax returns or regulatory filings), balance
sheets, profit and loss statements, statements of net worth, annual budgets, bond prospectuses, and tax returns including
supporting forms and schedules as may be applicable. Before submitting this information redact (cover or blackout) all
personal information including your social security or tax-payer identification number, driver’s license/state identification
number, financial account number and any other private non-public personal information including a residential address,
telephone numbers, or personal email address.
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6. Any other information, statement, etc. that you want to make:

7. Documents, exhibits, declarations under penalty of perjury or other materials that you have attached to this statement to
support your answers or that you want to be made part of the administrative record for this enforcement proceeding (Please
list in chronological order by date, author, title and enclose a copy with this completed form):

8. Name of any person whose declaration under penalty of perjury was submitted with the violation report/complaint as being
part of the staff’s case who the respondent wants to cross-examine, identify all documents referred to in such person’s
declaration about which you want to cross-examine the person, the area or areas of information about which the respondent
wants to cross-examine the person, and the information that the respondent hopes to elicit in cross-examination, and state the
reason(s) why some other method of proving this information is unsatisfactory.

9. Name of any person whose declaration under penalty of perjury was listed in the violation report as being part of the staff's
case who the respondent wants to cross-examine, all documents about which you want to cross-examine the person, area or
areas of information about which the respondent wants to cross-examine the witness, information that the respondent hopes
to elicit in cross-examination, and the reason(s) why some other method of proving this information is unsatisfactory:




§ 11214

BARCLAYS CALIFORNIA CODE OF REGULATIONS

Exhibit B

Title 14

NOTE: Authority cited: Scction 29418(c), Public Resources Code. Reference:
Section 29418(c), Public Resources Code.

HisTorRY
1. New section filed 5-18-87; operative 6—17-87 (Register 87, No. 30).

§ 11214. Designation of an Amendment as Minor.

(a) If the Executive Director intends to determine that a proposed
amendment is minor, he or she shall notify the Commission of this intent
by summarizing the proposed amendment and stating the intent as part
of the administrative listing of administrative permits and consistency
determinations that Section 10620 requires.

(b) The Executive Director shall send the listing to or shall otherwise
notify in writing the County of Solano, the Cities of Benicia, Fairficld,
and Suisun City, the Solano County Local Agency Formation Commis-
sion, the Solano County Mosquito Abatement District, the Suisun Re-
source Conservation District, the California Department of Fish and
Game, the United States Fish and Wildlife Service, and the United States
Bureau of Reclamation at least nine (9) working days before the meeting
at which the Commission may comment on the listing.

(c) If two (2) or more members of the Commission object to the Execu-
tive Director’s proposed determination that the proposed amendment is
minor, the determination shall not become effective and the Commission
shall process the amendment pursuant to Section 11212.

(d) If less than two (2) members of the Commission object to the Ex-
eculive Director’s proposed determination that the proposed amendment
is minor, the proposed determination shall become effective and the
amendment shall become effective on the tenth (10th) working day fol-
lowing the meeting at which the amendment was listed.

(e) The Executive Director shall give written notice of final action on
the proposed amendment to the entity that proposed the amendment and
to all persons who have requested in writing that they receive such notice.

NOTE: Authority cited: Section 29418(c), Public Resources Code. Reference:
Section 29418(c), Public Resources Code.

HisTORY
1. New section filed 5-18-87; operative 6—17-87 (Register 87, No. 30).

§ 11215. Frequency of Amendments.

No local government, district, nor the Solano County Local Agency
Formation Commission shall submit an amendment to the Commission
or the Executive Director for certification more frequently than three (3)
times during any calendar year.

NOTE: Authority cited: Section 29201(e), Public Resources Code. Reference:
Section 29418, Government Code; and Section 65361, Government Code.

HISTORY
1. New section filed 5—18—-87; operative 6—17-87 (Register 87, No. 30).

Chapter 13. Enforcement Procedures

Subchapter 1. General Provisions

§ 11300. Grounds for the Issuance of Cease and Desist
Orders.

Any one of the following actions shall constitute grounds for the is-
suance by the Commission of a cease and desist order: (1) the undertak-
ing or threat to undertake an activity that requires a Commission permit
without having obtained a Commission permit, (2) the violation of a term
or condition of a Commission permit, or (3) the inclusion of inaccurate
information in a permit application or at the public hearing on the permit
application.

NOTE: Authority cited: Scction 66632(f), Government Code; and Scction

29201(e), Public Resources Code. Reference: Section 66638, Government Codc;
and Section 29601, Public Resources Code,
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HisToRrY

1. Renumbering and amendment of former Section 11300 to Section 11301, and
new Scction 11300 filed [0—11-89; operative 11-10-89 (Register 89, No. 43).
For prior history, sce Register 87, No. 30.

§ 11301. Grounds for Permit Revocation.

Any one of the following actions shall be grounds for the complete or
partial revocation of a Commission permit:

(a) the violation of a term or condition of a permit,

(b) the violation of a Commission ceasc and desist order or an Execu-
tive Director’s cease and desist order, or

(c) the inclusion of inaccurate information in a permit application or
at the public hearing on a permil application.

NOTE: Authority cited: Section 66632(f), Government Codc; and Section
29201(c), Public Resources Code. Reference: Sections 66638 and 6664 1(d), Gov-
erntment Code; Section 29601, Public Resources Code; and Sunset Amusentent
Company v. Board of Police Commissioners (1972) 7 Cal.3d 64, 80.

HisTory
1. Renumbering and amendment of former Section 11301 to Section 11303, and
renumbering and amendment of former Section 11300 to Section 11301 filed
10-11-89; operative 11-10-89 (Register 89, No. 43). For prior history, see
Register 87, No. 30.
2. Redesignation of former subsections (1)—(3) as subsections (a)~(¢) and amend-
ment of NoTi: filed 6-7-2022; operative 10-1-2022 (Register 2022, No. 23).

§ 11302. Grounds for the Imposition of Administrative Civil
Liability.
Any one of the following actions shall constitute grounds for the impo-
sition of administrative civil liability by the Commission:
(a) the undertaking of any activity that requires a Commission permit
without having obtained the Commission permit or
(b) the violation of any term or condition of a Commission permit.

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Sections 6G641.5(e) and 66641.6,
Government Code; and Sections 29610 and 2961 1, Public Resources Code.

History
1. New section filed 5-18-87; operalive 6—17-87 (Register 87, No. 30).
2. Repealer and new section filed 10-11-89; operative 11-10-89 (Register 89,
No. 43),

3. Amendment of section heading, designation of former subsection (1)-(2) as
subsection (a)-(b) and amendment of NOTE filed 6-7-2022; operative
10-1-2022 (Register 2022, No. 23).

§ 11303. Referral to the Attorney General by the
Commission or the Executive Director.

(a) A violation of any one of the following shall be grounds for the re-
ferral of the violation by the Commission or the Executive Director to the
Attorney General’s Office without the Commission’s having issued ei-
ther a cease and desist order or a permit revocation order: (1) the McA-
teer—Petris Act, (2) the Suisun Marsh Preservation Act, (3) the Federal
Coastal Zone Management Act, or (4) a term or condition of a Commis-
sion permit.

(b) In addition, a violation of either a Commission cease and desist or-
der or a Commission permit revocation order shall also be grounds for
the referral of the violation by either the Commission or the Executive
Director to the Attorney General's Office.

(c) A referral made to the Attorney General's Office pursuant to sub-
sections (a) and (b) may include any other unresolved, alleged violation
including those of the type enumerated in Section 11390.

NOTE: Authority cited: Section 66632(f), Government Code; and Section

29201(c), Public Resources Code. Reference: Sections 66640(a), 6664 1(b) and

66642(a), Government Cade; and Scction 29601, Public Resources Code.

HisTory

. Repealer of former Section 11303, and renumbering and amendment of former
Section 11301 to Section 11303 filed 10-11-89; operative 11-10-89 (Register
89, No, 43). For prior history, sce Register 87, No. 30,

2. Amendment filed 5-22-2003; operative 6-21-2003 (Register 2003, No. 21).

3. Amendment ol subscction (c) and amendment of NoOTS filed 6-7-2022; opera-
tive 10-1-2022 (Register 2022, No. 23).

—

Register 2022, No. 31; 8~5-2022
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§ 11321

Subchapter 2. Procedures for the Issuance
of Cease and Desist Orders, Permit
Revocation Orders, and Orders Setting
Administrative Civil Liability

Article 1. Definitions

§ 11310. Definitions.

The following definitions are applicable to this chapter:

(a) “Complaint,” as used in subsection (b) of Section 66641.6 of the
Government Code, means the document that initiates the possible impo-
sition of administrative civil liability by the Commission. A complaint
shall contain the information required by Government Codc Section
66641.6(b) and follow the format and include the information for a stafl
violation report/complaint as set out in Appendix H.

(b) “Enforcement committee,” as used in this chapter, means a com-
mittee that the Commission has established pursuant to Commission res-
olution. The Chair shall appoint Commission members or other represen-
tatives of the Commission to the enforcement committee with the
concurrence of the Commission to assist the Commission in carrying out
its enforcement responsibilities. The enforcement committee shall con-
sist of no fewer than four and no more than six Commission members or
other representatives of the Commission. A quorum of the enforcement
committee necessary to conduct business, to hold hearings and to vote on
recommended enforcement decisions shall consist of three members not-
withstanding the total number of enforcement committee members. The
enforcement committee shall select from its members a chair, who shall
serve for a period agreed upon by a majority of the enforcement commit-
teec members. The enforcement committee shall conduct its hearings in
accordance with the Commission’s laws and regulations upon matters re-
ferred to it by either the Executive Director or the Commission. The Chair
of the Commission may change the members of the enforcement com-
mittee from time to time as necessary due to changes in membership of
the Commission or to fill vacancies on the committee provided that the
Chair notifies the Commission prior to such change at a Commission
meeting and the Commission concurs.

(c) “Enforcement hearing,” as used in this chapter, means any public
hearing held before the enforcement committee or the Commission as
part of a Commission enforcement proceeding.

(d) “Person,” as used in Sections 66637 through 66642 of the Govern-
ment Code and in this chapter, means any individual, firm, association,
organization, partnership, business trust, corporation, company, or gov-
ernmental agency.

(e) “Respondent,” as used in this chapter, means a person to whom the
Commission staff has issued a violation report or complaint and a state-
ment of defense form in accordance with Section 11321(c).

(f) As used in this Chapter, “significant harm to the Bay’s resources
or to existing or future public access™ shall be determined based on both
the context and intensity of the violation.

(1) “Context” refers to the location of the violation and the characteris-
tics of the area where it occurs. Areas with important environmental or
ccological significance (¢.g., habitat or refugia for sensitive species) arc
generally considered to be more significant than previously degraded
habitat or arcas with limited habitat value, and highly visible and/or fre-
quently used areas are generally considered to be morc significant than
isolated areas with low visibility or infrequent usage.

(2) “Intensity” refers to the severity of the impact and the degree to
which it affects the environment or public access. Violations presenting
significant ecosystem hazards (.g., Loxic or biohazardous fill) or involv-
ing large portions of a particular site shall generally be considered Lo be
more severe. In addition, violdtions that substantially interfere with the
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ability to use designated public access or encompass large portions ofa

designaled public access area will be considered to be more significant.
(3) Where multiple violations are alleged at a site, il a single violation

results in harm that is individually limited but cumulatively significant
when added to other violations at the site, it shall be determined that the
violalion has resulted in significant harm to the Bay’s resources or (0 ex-
isting or future public access.

NOTE: Authority cited: Section 66632(f), Government Code; and Section

29201(e), Public Resources Code. Reference: Sections 66637, 66638, 66641.5(¢),

66641.6 and 66643, Government Code; and Section 29601, Public Resources

Code.

History

1. Renumbering and amendment of former Seetion 11310 to Seetion 11710, and
renumbering and amendment of Section 11010 to Section 11310 filed 5-18-87;
operative 6-17-87 (Register 87, No, 30). For prior history, see Registers 86, No.
39 and 73, No. 50.

2. Renumbering of former subseetion (a) to subseetion (¢), repealer of former sub-
sections (b) and (¢), new subsections (a)—(d), and renumbering of former sub-
seetion (d) to subscetion (F) filed 10-11-89; operative 11-10-89 (Register 89,
No. 43).

3. Amendment of subchapter heading, section and NoTE filed 6-7-2022; operative
10-1-2022 (Register 2022, No. 23).

Article 2. Commission Cease and Desist
Orders, Permit Revocation Orders, and
Orders Setting Administrative Civil Liability

§ 11320. Staff Investigation and Discovery, and
Appointment of a Hearing Officer.

(a) As part of any enforcement investigation, the Executive Director
may issue subpoenas and the staff may send interrogatories, conduct de-
positions, and inspect property at any time.

(b) At the request of the Executive Director or the chair of the enforce-
ment committee, or on its own initiative, the Commission may appoint
a hearing officer to conduct an investigation or hold a hearing, make pro-
posed findings of fact, and recommend to the Commission what action
it should take on an enforcement matter. A hearing officer appointed to
hold an enforcement hearing shall proceed in accordance with the proce-
dural requirements of Section 11327 and shall adopt a recommended en-
forcement decision in accordance with Section 11330.

NOTE: Authority cited: Section 66632(0), Government Code; and Section
29201(e), Public Resources Code. Reference: Sections 11180, 11181, 66637,
66638, 66641.5(e), 6664 1.6 and 66643, Government Code; and Section 29601,
Public Resources Code.

HisTorY
1. Repealer of former Scetion 11320, and renumbering and amendment of former

Section 11331 to Section 11320 filed 10—-11-89; operative 11-10-89 (Register

89, No. 43). For prior history, see Register 87, No. 30.

2. Amendment of articlc heading, section and NoTE filed 6—7-2022; operative

10-1-2022 (Register 2022, No. 23).

§ 11321. Commencing Commission Enforcement
Proceedings.

(a) If the Executive Director believes, as a result of an enforcement in-
vestigation, that any person has caused or threatens to cause significant
harm to the Bay’s resources or to existing or future public access, or that
the nature, circumstances, extent, and gravity of the violation or viola-
tions so warrant, the Exccutive Direclor shall commence Commission
enforcement proceedings by issuing at least 45 days prior to holding an
enforcement hearing on the matter the following materials to the last
known address of each party that the Executive Director belicves may be
legally responsible in some manner for the alleged violation:

(1) a violation report that follows the format and contains the informa-
tion set out in Appendix H,

(2) a complaint for administrative civil liability that follows the format
and contains the information sct out in Appendix H if the staff seeks civil
penalties, and

(3) a statement of defense form that follows the format and requests
the information set out in Appendix I. The violation report and complaint
for administrative civil liability can be combined into a single document
so long as il contains all the information required for both.
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(b) The violation report and/or complaint shall list all documents, in-
cluding any declarations under penalty of perjury, on which the staff re-
lies to provide a prima facie case of the violations alleged and copies of
all such documents shall be attached Lo or accompany the violation report
and/or complaint or shall be provided to the respondent in electronic for-
mat upon request.

(c) Issuance of a violation report and/or complaint shall occur when
the violation report and/or complaint is mailed by certified mail to all per-
sons or entities named as a respondent in the violation report and/or com-
plaint. Upon written consent of the respondent or respondent’s autho-
rized representative, a violation report and/or complaint shall be mailcd
to the respondent or the respondent’s authorized representative by email.

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(c), Public Resources Code. Reference: Sections 66638, 66641.5(e) and
66641.6, Government Code; and Sections 29601, 29610 and 29611, Public Re-
sources Code.

HisTory
1. Renumbering and amendment of former Section 11330 to Section 11321 and
Section 11322 filed 10-11-89; operative 11-10-89 (Register 89, No. 43). For
prior history, see Register 87, No. 30.

2. Amendment of section and NOTE filed 6—7-2022; operative 10-1-2022 (Regis-
ter 2022, No. 23).

§ 11322. Respondent’s Required Response to the
Violation Report or Complaint, the Executive
Director’s Consideration of the Respondent’s
Response, and Extensions of Time.

(a) Within thirty—five (35) days of the issuance of the violation report
and/or complaint and the statement of defense form, each respondent
shall submit to the Commission at its office an original and one copy of
the completed statement of defense form (or an original and one copy of
a document providing the information requested by the form) and an
original (or verified copy) and one copy of all documents that the respon-
dent wants to be made part of the record of the enforcement proceeding,
including any declarations under penalty of perjury and any documen-
tary evidence such as letters, photographs, and similar matters. Once sub-
mitted, all such declarations and documents shall be permanently re-
tained by the Commission as part of the enforcement record.

(b) If a respondent believes that cross—examination of a person whose
declaration under penalty of perjury has been submitted with the viola-
tion report and/or complaint is needed to show or contest a fact alleged
in the violation report and/or complaint, the respondent shall request such
cross—examination in the completed statement of defense form. The
completed statement of defense form or an addendum shall list the name
of each person whose declaration under penalty of perjury has been sub-
mitted with the violation report and/or complaint that the respondent
wants to cross examine, all documents referred to in such person’s decla-
ration about which the respondent wants to cross— examine, a description
of the area of knowledge about which the respondent wants to cross—ex-
amine the person, including a specific reference to the fact or information
respondent disputes, the information that respondent believes can be
elicited by cross—examination, and the reasons the respondent believes
that the information can best be provided by cross—examination rather
than by the submittal of declarations or other written evidence.

(c) Within 35 days of the issuance of a complaint for administrative
civil liability and a statement of defense form, each respondent shall sub-
mit to the Commission at its office either (1) a certified cashier’s check
in the amount of the proposed administrative civil penalty or (2) the com-
pleted statement of defense form, copies of all documents that the respon-
dent wants to be made part of the record of the enforcement proceeding
in accordance with subsection (a), and any request to allow cross—exami-
nation in accordance with subsection (b).

(d) If the staff wants to cross—examinc any person whose declaration
under penalty of perjury has been submitted with a respondent’s com-
pleted statement of defense form, the staff shall, within seven days of re-
ceiving the completed statement of defense form, mail to all respondents
a list of all persons whose declaration under penalty of perjury has been
submitted by respondent that the staff wants to cross examine, all docu-
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ments referred to in such person’s declaration about which staff wants Lo
cross—examine the person, a description of the area or areas of knowledge
about which the staff wants to cross—cxamine the witness, and the infor-
mation that the staff hopes (o clicil in cross—examination.

(e) If the Exccutive Direclor sends a violation report and a complaint
for administrative civil liability together, paying the civil penalties will
not release the respondent [rom the possible issuance of a cease and desist
order or permit revocation order.

(f) If the Executive Dircctor issues a violation report only, and not a
complaint for administrative civil liability, the Executive Director shall
for good cause extend the 35—day time limit imposed by subsection (a)
upon receipt within the 35—day time limit of a written request for such
cxtension and demonstration of good cause. If the Exccutive Director is-
sues a violation report and complaint for administrative civil liability or
only a complaint for administrative civil liability, the Executive Director
shall for good cause extend the 35—day time limit imposed by paragraphs
(a) and (c) of this section upon receipt within the 35—day time limit of a
written rcquest for such extension, demonstration of good cause, and
waiver of and consent to extend the 60—day time limit for a hearing on
the complaint under Government Code Section 66641.6(b). Any exten-
sion shall be valid only to those specific items or matters that the Exccu-
tive Director identifics to the requesting party as being exempt from the
35-day filing requirement and shall be valid only for such additional time
as the Executive Director allows.

(g) I{ a respondent responds to a complaint for administrative civil lia-
bility by submitting a cashier’s check in the amount of the penalty pro-
posed in the complaint to the Executive Director in a timely fashion, the
Executive Director shall cash the check and list the violation, the amount
of the proposed penalty, and the fact that the respondent has agreed to pay
the penalty as part of the administrative permit listing within 30 days of
receipt of the check.

(h) At the next Commission meeting after receiving the listing, the
Commission can object to the amount of a proposed administrative civil
penalty that a respondent has paid by voting by a majority of those
present and voting. If the Commission so objects, the Executive Director
shall return the respondent’s money and the respondent shall submit his
or her completed statement of defense form and supporting documents
within 35 days of the Commission’s action. Thereafter, the enforcement
matter shall proceed according to these regulations.

(i) At any time after issuance of a violation report and/or complaint,
the Executive Director and a respondent may agree on the terms of a pro-
posed stipulated order or a proposed settlecment agreement to resolve a
violation or violations, which may include a schedule of corrective ac-
tions to be implemented by the respondent and payment of administrative
civil penalties. The Executive Director shall include the proposed stipu-
lated order or proposed scttlement agreement in his or her recommended
enforcement decision prepared in accordance with Section 11326. If the
Commission fails to adopt the proposed stipulated order or proposed set-
tlement agreement, and the respondent has not submitted a completed
statement of defense form, copies of any supporting documents, and any
request for cross—cxamination in accordance with subsections (a) and
(b), the respondent shall submit his or her completed statement of defense
form, copies of any supporting documents, and any request for cross—ex-
amination within 35 days of the Commission’s failure to adopt the pro-
posed slipulated order or proposed settlement agreement. Thereafter, the
enforcement matter shall proceed according to these regulations. If the
Commission fails to adopt the proposed stipulated order or proposed set-
tlement agreement, and the respondent has.previously submitted a com-
pleted statement of defense form, copies of any supporting documents,
and any request for cross—examination, the Executive Director shall pre-
parc a new recommended enforcement decision in accordance with Sec-
tion 11326 within 30 days of the Commission’s failure to adopt the pro-
posed stipuiated order or proposed settlement agreement, and thereafter,
the enforcement matter shall proceed according to these regulations.

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Refercnce: Scctions 11415.60, 66638,
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66641.5(c) and 66641.6, Government Code; and Sections 29601, 29610 and
29611, Public Resources Code.
HISTORY

1. Renumbering and amendment of former Section | 1330(d) to Scction 11322
filed 10-11-89; operative 11-10-89 (Register 89, No. 43). For prior history, sce
Register 87, No. 30.

2. Amendment of section heading, section and NOTE filed 6-7-2022; opcrative
10-1-2022 (Register 2022, No. 23).

§ 11323. Distribution of Notice of Enforcement Hearings.

(a) At least ten (10) days prior to the initial enforcement hearing on a
proposed Commission cease and desist order, a proposed permit revoca-
tion order, or a proposed Commission civil penalty order, whether held
belore the enforcement committee or the Commission the Executive Di-
rector shall mail by first class mail or send by email, and shall also make
available on the Commission’s website, a written notice of the date, time,
and place of the initial enforcement hearing to all respondents at their last
known address, the Deputy Attorney General advising the enforcement
committee or Commission, and to all members of the public who have
requested in writing that they receive such notice, provided that no notice
need be mailed to the respondent if the respondent has already received
notice of the hearing in a cease and desist order issued by the Executive
Director. A meeting notice mailed and posted on the Commission’s web-
site pursuant to California Government Code Section 11125 will meet
this notice requirement.

(b) After the initial enforcement hearing, notice of further enforcement
hearings may be given by either announcing the date, time, and place of
the further meeting on the record at the close of the preceding enforee-
ment hearing or by mailing by first class mail or sending by email, and
also making available on the Commission’s website, written notice of the
date, time, and place of the further meeting to all respondents at least 10
days prior to the further enforcement hearing.

NOTE: Authority cited: Section 66632(f), Government Codc; and Section
29201(e), Public Resources Code. Reference: Sections 66638, 66641.5(¢) and
66641.6, Government Code; and Section 29601, Public Resources Code.

HISTORY

1. Renumbering and amendment of Former Section 11337 to Section 11323 filed
10-11-89; operative 11-10-89 (Register 89, No. 43). For prior history, see
Register 87, No. 30.

2. Amendment of section and NOTE filed 6-7—2022; operative 10-1-2022 (Regis-
ter 2022, No. 23).

§ 11324. Distribution of the Violation Report, Complaint,
Statement of Defense Form(s), and
Recommended Enforcement Decision.

At least ten (10) diys prior to the enforcement hearing, the Executive
Director shall make available on the Commission’s website and shall
mail by first class mail or send by email the following materials to each
respondent, Lo the committee members if the enforcement hearing will
be held before the enforcement committee or to the Commission if the
enforcement hearing will be held before the Commission, and to the
Deputy Attorney General advising the enforcement committee or Com-
mission: (1) the violation report and/or complaint for administrative civil
liability and all documents or other evidence cited therein or listed on an
index of supporting documents or evidence attached thereto, (2) each
completed statement of defense form and the enclosed exhibits, with a
notation that indicates if any of the statements have been filed in an un-
timely fashion, and (3) a recommended enforcement decision that com-
plies with Section 11326.

NOTE: Authority cited: Section 66632(f), Government Codc and Section

29201(e), Public Resources Code. Reference: Sections 66638 and 66641.6, Gov-

ernment Code; and Section 29601, Public Resources Code

HisTorY

1. Renumbering and amendment of former Section 11336 to Section 11324 filed

10—11-89; operative 11-10-89 (Register 89, No. 43). For prior history, sec

Register 87, No. 30.

2. Amendment of section heading, section and NOTE filed 6~7-2022; operative
10-1-2022 (Register 2022, No. 23).
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§ 11325. Ex Parte Contacts. [Repealed]

NOTE: Authority cited: section 66632(f), Government Code; and Sectlion

20201 (e), Public Resources Code. Reference: Sections 66637-66638 and

6664 1.6, Government Code: and Section 29601, Public Resources Code.

HISTORY

1. Renumbering and amendment of former Section 11333 1o Section | 1325 filed
10-11-89; operative 11-10-89 (Register 89, No. 43). For prior history, sec
Register 87, No. 30.

2. Repealer filed 12-27-2004; operative 1~26-2005 (Register 2004, No. 53).

§11326. Contents of an Executive Director’s
Recommended Enforcement Decision.

(a) The Executive Dircctor shall prepare a recommended enforcement
decision on a proposed Commission cease and desist order, a proposed
permit revocation order, or a proposed order setting administrative civil
liability.

(h) The Executive Director’s recommended enforcement decision
shall be in writing and shall include:

(1) a summary of (A) any background to the alleged violation, (B) the
allegations made by staff in its violation report and/or complaint, (C) the
allegations either admitted or not contested by respondent(s), and (D) all
defenses and mitigating factors raiscd by the respondent(s);

(2) any staff response to the defenses, mitigating factors, or arguments
raised by the respondent(s), and any rebuttal evidence submitted by the
staff to matters raised in the statement of defense form, with references
to supporting documents;

(3) a summary and analysis of all disputed issues;

(4) a recommended enforcement decision on a proposed order setting
administrative civil liability shall identify all violations for which admin-
istrative civil penalties are proposed and include:

(A) the total amount of proposed administrative civil penalties; and

(B) a statement of the applicable factors set forth in Government Code
Section 66641.9 that the Executive Director considered, consistent with
the Administrative Civil Penalty Policy in Appendix J of these regula-
tions, in determining the total amount of the proposed administrative civ-
il penalties;

(5) a statement of whether the Executive Director has issued a cease
and desist order and its expiration date;

(6) a recommendation on what action the Commission should take;
and

(7) the proposed text of any cease and desist order, permit revocation
order, order setting administrative civil liability, or stipulated order that
the Executive Director recommends that the Commission issue or any
settlement agreement that the Executive Director recommends that the
Commission approve.

NOTE: Autharity cited: Section 66632(f), Government Code; and Section
20201(e), Public Resources Code. Reference: Sections 66638, 66641.5(e),
66641.6 and 66641.9, Government Code; and Sections 29601, 29610 and 29611,
Public Resources Code.

HISTORY
1. Renumbering and amendment of former Section 11335 to Section 11326 filed

10-11-89; operative |1-10-89 (Register 89, No. 43). For prior history, sec

Register 87, No, 30.

2. Amendment of section and NOTE filed 6-7-2022; operative 10-1-2022 (Regis-

ter 2022, No. 23).

§ 11327. Enforcement Hearing Procedure.

Enforcement hearings shall proceed in the following manner:

(a) the Chair or enforcement committee chair shall announce the mat-
ter, ask all respondents or their attorneys present to identify themselves
for the record, and announce any imposition of time limits for presenta-
tions to be made by the staff, the respondent(s), and the public at the hear-
ing;

(b) the Chair or enforcement committee chair may impose time limits
based on the circumstances of the alleged violation(s), the number of oth-
er items contained on the meeting agenda, the aumber of persons who in-
tend to speak, and such other factors as the Chair belicves relevant;

(c) the staff shall summarize the violalion report and/or complaint for
administrative civil liability and recommended enforcement decision
with particular attention to limiting its presentation to issues of conlro-
versy;
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(d) each respondent shall summarize its position(s) on the matter(s)
relevant to the alleged violation or proposed order with particular atten-
tion to those issue(s) where an actual controversy exists between the staff
and the respondent party or parties;

(e) members of the public may speak concerning the matter;

(f) presentations made by the staff, a respondent, and the public shall
be limited to responding to (1) evidence already made part of the enforce-
ment record and (2) the policy implications of such evidence; the en-
forcement committee or the Commission shall not allow oral testimony
unless the committee or Commission believes that such testimony is es-
sential to resolve any factual issues that remain unresolved after review-
ing the existing written record and whose resolution is essential to deter-
mining whether a violation has occurred or to determining what remedy
is appropriate. If the committee or Commission allows oral (estimony,
such testimony shall be taken under oath, and all representatives of the
staff and all respondents shall be given a tightto éxaminé or cross—exam-
ine all witnesses who are allowed to testify;

(g) cross—examination of any witness whose declaration under penalty
of perjury has become part of the enforcement record shall be permitted
only if the party who wishes to cross—cxamine has identified in writing
pursuant either to Section 11322(b) or Section 11322(d) the person to be
cross—examined, the area or areas of information into which the cross—
examination will delve, and the information sought to be uncovered. Fol-
lowing cross—examination of a witness whose declaration under penalty
of perjury has become part of the enforcement record, a representative
of the opposing party shall be entitled to examine the witness on the area
or areas of information addressed during cross—examination. Neither
cross—examination nor direct examination shall be allowed of any person
who has not submitted a declaration under penalty of perjury which has
become part of the enforcement record and who has not been identified
in writing pursuant to either Section 11322(b) or Section 11322(d), in-
cluding any member of the public who has commented on an enforce-
ment matter or submitted information related to an alleged violation.

(h) enforcement committee members or Commissioners may ask
questions at any time during the hearing or deliberations.

(i) the enforcement committee or Commission shall close the public
hearing after the staff, all respondents, and the public have completed
their presentations and committee members or Commissioners have
completed their questioning;

(j) the enforcement committee or Commission shall rule on any objec-
tions to the admissibility of evidence or the acceptance of late evidence
and identify any evidence submitted but rejected because it was not filed
in a timely manner or in violation of Section 11328.

(k) the enforcement committee or Commission shall deliberate and
vote on an enforcement matter; and

(1) if a hearing officer has been appointed for an enforcement matter,
the hearing officer shall render a written decision that follows the format
of an enforcement committee recommended enforcement decision in ac-
cordance with Section 11330 within 14 days of the closing of the enforce-
ment hearing.

NOTE: Authority cited: Scction 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Sections 66638, 66641.5(¢) and
66641.6, Government Code; and Section 29601, Public Resources Code.
HISTORY
1. Renumbering and amendment of former Section 11328 to Section 11327 filed
10-11-89; operative 11-10-89 (Register 89, No. 43). For prior history, see
Register 87, No. 30.

2. Amendment of scction and NOTE filed 6—7-2022; operative 10~1-2022 (Regis-
ter 2022, No. 23).

§ 11328. Acceptance of Late Evidence.

The introduction of surprise testimony and exhibits at enforcement
hearings shall be discouraged. All documents and declarations under
penalty of perjury shall be submitted with the violation report and/or
complaint or the completed statement of defensc form, except to the ex-
tent otherwisc provided by Section 11322(d) or the Executive Director
has cxtended the time for such submittal pursuant to Section 11322(f),
or the Commission or enforcement committee admits the testimony into
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the record pursuant to Section 11327(f) and this section. To this end, the
Commission or the enforcement committee shall not accept into the
record or consider any statement of defense form or any written evidence
not filed in a timely manner unless the Commission or enforcement com-
mittec finds that (1) the person seeking to introduce the evidence made
all reasonable efforts to obtain and submit the evidence in a timely man-
ner but was unable to do so and would be substantially prejudiced if (he
evidence were not admitted and (2) no other party would suffer substan-
tial prejudice by its admission.
NOTE: Authority cited: Section 66632(f), Government Code; and Scction
29201(e), Public Resources Code. Reference: Sections 66638, 66641.5(c) and
66641.6, Government Codc; and Section 29601, Public Resources Code.
History
1. New section fited 10-11-89; operative 11-10-89 (Register 89, No. 43).
2. Amendment of section and No1t: filed 6-7-2022; operative 10—-1-2022 (Regis-
ter 2022, No. 23).
§ 11329. Admissibility of Evidence.

(a) Any relevant evidence shall be admitted if it is the sort of evidence
on which responsible persons are accustomed to rely in the conduct of
serious affairs, regardless of the existence of any common law or statuto-
ry rulc that might make improper the admission of such evidence over
objection in civil actions.

(b) Hearsay evidence, including but not limited information provided
by the public to the Commission or staff or in public comments, may be
admitted and used for the purpose of supplementing or explaining other
cvidence but shall not be sufficient in itself to support a finding unless it
would be admissible over objection in a civil action or unless it is in the
form of a declaration under penalty of perjury and the declarant is subject
to cross—examination as provided in Scctions 11322 and 11327.

(c) The rules of privilege shall be effective to the extent that they are
otherwise required by statute Lo be recognized at the hearing, and irrele-
vant or unduly repetitious evidence shall be excluded.

(d) The Chair or the enforcement committee chair shall have the final
authority to determine whether any evidence whose admissibility is chal-
lenged by objection shall be admitted into evidence and become part of
the record.

(e) In determining whether to admit testimony or exhibits into the
record over objection, the Chair or the enforcement committee chair shall
consult with the Deputy Attorney Gencral advising the Commission or
enforcement committee at the hearing.

NOTE: Authority cited: Section 66632(f), Government Code: and Section
29201(e), Public Resources Code. Reference: Sections 66638, 66641.5(e) and
66641.6, Government Code; Section 29601, Public Resources Code; and Section
351, Evidence Code.
HISTORY
1. Renumbering and amendment of former section 11339 to section 11329 filed
10-11-89; operative 11-10-89 (Register 89, No. 43). For prior history, see
Register 87, No. 3().

2. Amendment of portions of subsection (a) Lo create new subsections (b) and (c)
and relettering of former subsections (b) and (c) filed 9-3-92; operative
10-5-92 (Register 92, No. 36).

3. Amendment of subsections (b), (d) and (e) and amendment of NoTE: filed
6-7-2022; operative 10-1-2022 (Register 2022, No. 23).

§ 11330. Adoption of an Enforcement Committee

Recommended Enforcement Decision.

(a) After the enforcement committee has closed the enforcement hear-
ing and completed its deliberations, it shall adopt a recommended en-
forcement decision, which shall include all of the following:

(1) a summary of (A) any background to the alleged violations, (B)
the allegations made by staff in its violation report and/or complaint, (C)
the allegations either admitted or not contested by respondent(s), (D) the
defenscs and mitigaling factors raised by the respondent(s), and (E) the
staff’s response to the defenses, mitigating factors, or arguments raised
by the respondent(s);

(2) a stalement of any rulings by the enforcement committee;

(3) arecommended enforcement decision on a proposed order setting
administrative civil liability shall identify the violations for which penal-
ties are proposed and include:

(A) the total amount of proposed administrative civil penalties; and
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(B) a statement of the applicable factors set forth in Government Code
Section 6664 1.9 that the enforcement committee considered, consistent
with the Administrative Civil Penalty Policy in Appendix J of these regu-
lations, in dctermining the total amount of the proposed administrative
civil penalties;

(4) a statement of whether the Executive Director has issued a ccase
and desist order and its expiration date;

(5) any further written report on or explanation of the enforcement pro-
ceedings as the enforcement commiltee believes is appropriate;

(6) a recommendation on what action the Commission should take;
and

(7) the proposed text of any cease and desist order, permit revocation
order, order setting administrative civil liability, or stipulated order that
the enforcement committee recommends that the Commission issue or
any settlement agreement that the enforcement commiltee recommends
that the Commission approve.

(b) The enforcement commiltee can adopt with or without change the
Executive Director’s recommended enforcement decision. The chair of
the enforcement committee shall direct Commission counsel to prepare
the enforcement committee recommended enforcement decision, pro-
vided that: (1) Commission counsel shall submit the enforcement com-
mittee recommended enforcement decision to the respondent(s) by cmail
for review not less than three days before the Executive Director mails
the recommended decision to the Commission and respondent(s) in ac-
cordance with Section 11331; and (2) if the respondent(s) provides writ-
ten comments on or objections to the recommended decision within two
days of receipt thereof, the Executive Director may modify the recom-
mended decision based on such comments or objections, if he or she de-
termines that such modifications are appropriate, and shall include the re-
spondent’s commients or objections when mailing the recommended
decision to the Commission and respondent(s) in accordance with Sec-
tion 11331.

NOTE: Authority cited: Section 66632(f), Government Code; and Section
20201(e), Public Resources Code. Reference: Sections 66638, 66641.5(¢),
6664 1.6 and 66641.9, Government Code; and Sections 29601, 29610 and 29611,
Public Resources Code.

HISTORY

1. Renumbering and amendment of former Section 11330 to Section 11321 and
11322, and new Section 11330 filed 10-11-89; operative 11-10-89 (Register
89, No. 43). For prior history, sce Register 87, No. 30.

2. Amendment of section heading, section and NOTE filed 6-7-2022; operative
10-1-2022 (Register 2022, No. 23).

Referral of the Recommended Enforcement

Decision to the Commission.

At least ten (10) days prior to the Commission’s consideration of a rec-
ommended enforcement decision referred to it either directly by the Ex-
ecutive Director or by the enforcement committee, the staff shall mail by
first class mail or send by email, and shall also make available on the
Commission’s website, the recommended enforcement decision to all re-
spondents, to all Commissioners, and to the Deputy Attorney General ad-
vising the Commission.

NOTE: Authority cited: Section 66632(f), Government Code; and Section

29201(e), Public Resources Code. Reference: Sections 66638, G664 1.5(c) and

6664 1.6, Government Code; and Section 29601, Public Resources Codes
HISTORY

1. Renumbering and amendment of former Section 11331 to Section 11320, and

new Section 11331 filed 10-11-89; operative 11-10-89 (Register 89, No. 43).

For prior history, sec Register 87, No. 30.

2. Amendment of section and NOTE filed 6-7-2022; operative 10-1-2022 (Regis-

ter 2022, No. 23).

§ 11331.

§11332. Commission Action on Recommended
Enforcement Decision.

(a) Excepl as provided in subsection (c), when the Commission acts
on a recommended cnforcement decision, the Commission shall allow
representatives of the staff, cach respondent, and members ol the public
an opportunity to present their respective arguments or comments on the
recommendation, subject to such reasonable time limits as the Chair may
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impose and subjecl to a prohibition against the introduction of any new
evidence unless the Commission proceeds either to remand the matler or
hold a de novo evidentiary hearing.

(b) Thereafter, the Commission shall do one of the following:

(1) adopt the recommended enforcement decision without any change
in any proposed cease and desist order, permit revocation order, or order
setting administrative civil liability;

(2) either (A) dismiss the entire matter by voting not to issuc any pro-
posed cease and desist order, proposed permit revocation order, or pro-
posed order setting administrative civil liability or (B) if the recommend-
ed enforcement decision includes one or more of a proposed cease and
desist order, a proposed permit revocation order, and a proposed order
setling administrative civil liability, adopt the recommended enforce-
ment decision with regard 1o one or more proposcd orders and dismiss
the other proposed order(s) recommended in the recommended cnforce-
ment decision by voting not to issuc them;

(3) remand the matter to the enforcement committee or the staff for fur-
ther action as the Comimission directs; or

(4) reject the recommended enforcement decision and decide to con-
sider the entire matter de novo. In this event, the Commission shall con-
tinue the public hearing to the nex! available Commission meeting, when
it shall proceed in accordance with the same procedural requirements as
the Commission must follow under these regulations pursuant to Section
11327. As part of this dc novo proceeding, the Commission can accept
additional evidence only in compliance with Sections 11327 and 11328
or if the Commission provides the staff, all respondents, and the public
a reasonable opportunity to review and respond to the additional evi-
dence prior to the Commission’s dc novo review.

(c) If the respondent(s) agrees in writing to accept the recommended
enforcement decision, and the Executive Director also agrees to accept
the recommended decision, the Executive Director shall calendar the rec-
ommended enforcement decision as a consent item on a Commission
meeting agenda. At the Commission meeting, after allowing public com-
ment on the consent item the Commission shall determine by a majority
of those commissioners present and voting whether to adopt the recom-
mended enforcement decision on consent without any change and with-
out any further proceedings. If a majority of those cornmissioners present
and voting do not determine to adopt the recommended decision on con-
sent, the Commission shall proceed to act on the matter in accordance
with subsections (a) and (b).

NOTE: Authority cited: Section 66632(f), Government Code; and Section
20201(e), Public Resources Code. Reference: Sections 66638,66641.5(c),
66641.6 and 66641.9, Government Code; and Sections 29601, 29610 and 29611,
Public Resources Code.

HISTORY
1. New scction filed 5-18-87; operative 6—17-87 (Register 87, No. 30).

2. Repealer and new scction filed 10-11-89; operative 11-10-89 (Register 89,
No. 43).

3. Amendment of section and NoTE filed 6-7-2022; operative 10-1-2022 (Regis-
ter 2022, No. 23).

§ 11333. Commission Hearing Procedures on Direct
Referral of an Enforcement Matter by the
Executive Director.

The Executive Director shall determine whether to refer an enforce-
ment matter to the Commission or to the enforcement committee. When
the Executive Director refers an enforcement matter directly to the Com-
mission, the Commission shall follow the procedures set out in Scctions
11327 through 11329 and in Section 11334.

NOTE: Authority cited: Section 66632(1), Government Code; and Section

29201(c), Public Resources Code. Reference: Sections 66638, G6641.5(c) and

66641.6, Government Code: and Section 29601, Public Resources Code.
HISTORY

1. Renumbering and amendment of former Section 11333 to Section 11325, and
new Section 11333 filed 10-11-89; operative 11-10-89 (Register 89, No. 30).
For prior history, sce Register 87, No. 30.

2. Amendment of section and NOTE (iled 6-7-2022; operative 10-1-2022 (Regis-
ter 2022, No, 23).
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§ 11334. Voting on a Proposed Commission Cease and
Desist Order, a Proposed Commission Permit
Revocation Order, or a Proposed Commission
Order Setting Administrative Civil Liability.

(a) The Commission shall vote on a recommended enforcement deci-
sion, a proposed Commission cease and desist order, a proposed permit
revocation order, or a proposed order setting administrative civil liability
by roll call in alphabetical order except that the Chair shall vote last;

(b) Any member may change his or her vote at any time before the
Chair announces the final tally; and

(c) The decision ol whether or not to issue an order shall be by majority
vole of those present and voting.

NOTE: Authority cited: Section 66632(f), Government Code; and Scction

29201(e), Public Resources Code. Reference: Sections 66638, and 66641.5(e) and
66641.6, Government Code; and Section 29601, Public Resources Code.
_HisTORY . . . N

1. Repealer of former Section 11334, and renumbering and amendment of former
Section 11341 to Section 11334 filed 10-11-89; operative 11-10-89 (Register
89, No. 43). For prior history, sce Register 87, No. 30.

2. Amendment of section heading, subsection (a) and NOTE filed 6-7-2022; opera-
tive 10-1-2022 (Register 2022, No. 23).

§ 11335. Staff Report and Recommendation.
[Renumbered]

NOTE: Authority cited: Section 66632(f), Government Code; and Secction
29201(e), Public Resources Code. Reference: Sections 66637-66642, Govern-
ment Code; and Section 29601, Public Resources Code.
HisTORY
1. Renumbering and amendment of former Section 11335 to Section 11326 filed
10-11-89; operative 11-10-89 (Register 89, No. 43). For prior history, sce
Register 87, No. 30.

§ 11336. Distribution of Staff Report and
Recommendation. [Renumbered]
NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Sections 66637-66642, Govern-
ment Code; and Section 29601, Public Resources Code.
HISTORY
1. Renumbering and amendment of former Section 11336 to Section 11324 filed
10-11-89; operative11-10-89 (Register 89, No. 43). For prior history, sec Reg-
ister 87, No. 30.

§ 11337. Notice of Public Hearing. [Renumbered]

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(c), Public Resources Code. Reference: Sections 66637-66642, Govern-
ment Code; and Section 29601, Public Resources Code.
HISTORY
1. Renumbering and amendment of former Section 11337 to Section 11323 filed
10-11-89; operative 11-10-89 (Register 89, No. 43). For prior history, scc
Register 87, No. 30.

§ 11338. Public Hearing Procedure. [Renumbered]

NOTE: Authority cited: Section 66632(f), Government Code; and Scction
29201(e), Public Resources Code. Reference: Sections 66637-66642, Govern-
ment Code; and Section 29601, Public Resources Code.
HiSTORY
1. Renumbering and amendment of former Section 11338 to Section 11327 fited
10-11-89; opcrative 11-10-89 (Register 89, No. 43). For prior history, sce
Register 87, No. 30.

§ 11339. Admissibility of Evidence. [Renumbered]

NOTE: Authority cited: Scction 66632(f), Government Code; and Section
29201(e), Public Resources Code. Refercnce: Sections 11513 and 66637-66642,
Government Code; and Section 29601, Public Resources Code.
HISTORY
1. Repumbering and amendment of former Section 11339 to Section 11329 filed
10-11-89; operative 11-10-89 (Register 89, No. 43). For prior history, see
Register 87, No. 30.

§ 11340. Contents of Cease and Desist Orders.

(a) Cease and desist orders shall be signed by the Executive Director
and shall contain the following:

(1) a statement of whether the Executive Director is issuing the order
pursuant to Section 66637 of the Government Code or the Commission
is issuing the order pursuant to Section 66638 of the Government Codc;
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(2) the names of the person or persons who have undertaken or who
arc threatening to undertake the activity that is the subject of the order;

(3) identification of the property where the activity has been undertak-
cn or may be undertaken;

(4) a description of the activity;

(5) the effective date of the order;

(6) the expiration date, if any, of the order;

(7) any terms, conditions, or other provisions necessary to bring the
activity into compliance with the provisions of the McAteer—Petris Act,
the Suisun Marsh Preservation Act, or a permit;

(8) written findings that (1) explain the decision (o issue the order and
(2) provide the factual and legal basis for the issuance of the order;

(9) in the case of an order issued by the Executive Director, notice of
the date and place of any public hearing to be held on any cease and desist
order proposed to be issued by the Commission relating to the same activ-
ity if thé Executive Director has scheduled one; i

(10) notice that a respondent may file with the superior court a petition
for writ of mandate for review of the order pursuant to Section 1094.5 of
the Code of Civil Procedure within thirty (30) days after service of a copy
of the order; and

(11) such other provisions that the Commission has approved, includ-
ing provisions relating to:

(A) a disclaimer of any cffect of the order upon any duties, rights, or
obligations under private agreements or under regulations of other public
bodies;

(B) the obligation to conform strictly to the order and the conse-
quences of the failure to do so; and

(C) the fact that the order does not constitute a recognition of property
rights.

(b) A ceasc and desist order can be combined with a permit revocation
order and/or an order setting administrative civil liability so long as the
combined order contain all the information required under these regula-
tions for each type of order.

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Section 66638, Government Code;
and Section 29601, Public Resources Code.

HisTORY

1. Repealer of former Section 11340, and renumbering and amendment of former
Scction 11343 to Section 11340 filed 10—11-89; operative 11-10-89 (Register
89, No. 43). For prior history, see Register 87, No. 30.

2. Amendment of subsection (b) and NOTE filed 6-7-2022; opcrative 10-1-2022
(Register 2022, No. 23).

§ 11341. Modifications of Cease and Desist Orders Issued
by the Executive Director.

The Executive Director may modify a ccase and desist order that he
or she has issued for good cause, but he or she shall not do so in a manner
that extends the 90-day expiration period provided for in Section 66637
of the Government Code unless a respondent stipulates in writing to the
extension. The Executive Dircctor may, however, issue consecutive
cease and desist orders for a persisting violation or a persisting threatened
violation.

NOTE: Authority cited: Section 66632(f), Government Code; and Section

29201(e), Public Resources Code. Reference: Section 66637, Government Code;
and Section 29601, Public Resources Code.
HisTorY
1. Renumbering and amendment of former Section 11341 to Section 11334, and
renumbering and amendment of former Scction 11344(a) to Section 11341 filed
10-11-89; operative 11-10-89 (Register 89, No. 43). For prior history, scc
Register 87, No, 30.

2. Amendment of scction and NOTE filed 6-7-2022; operative 10-1-2022 (Regis-
ter 2022, No. 23).

§ 11342. Modification of Cease and Desist Orders Issued
by the Commission.
The Executive Director may modify a cease and desist order issued by
the Commission for good cause if the modification would not be a materi-
al alteration of the order.

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(c), Public Resources Code. Reference: Scction 66638, Government Code;
and Section 29601, Public Resources Code.
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HISTORY
1. Renumbering and amendment of former Section 11342 to Seetion 11370, and
renumbering and amendment of former Section 11344(b) to Section 11342 filed
10-11-89; operative 11-10-89 (Register 89. No. 43). For prior history, sce¢
Register 87, No. 30.
2 Amendment of section and NOTE filed 6-7-2022; operative 10-1-2022 (Regis-
ter 2022, No. 23).

§11343. Appeal from the Modification of a Commission
Cease and Desist Order.

(a) A person who has been personally served with a Commission ccasc
and desist order or to whom the Commission has mailed by certificd mail
a cease and desist order and to whom the order is directed may appcal to
the Commission any modification of the order by the Executive Director
by filing a written statement that the party is appealing the modification
and the reasons for the appeal.

(b) If the appeal is filed within ten days of the personal service or mail-
ing by certified mail of the modification to the order, the appeal shall stay
the effect of the modification, but the previously effective order shall re-
main in effect.

(c) Appeals of modifications of a cease and desist order by the Execu-
tive Director cannot be filed more than ten days after the personal service
or mailing by certified mail of the modification.

NOTE: Authority cited: Section 66632(f), Government Code; and Section
20201(e), Public Resources Code. Reference: Section 66638, Government Code:
and Section 29601, Public Resources Code.
HisTORY
1. Renumbering and amendment of former Section 11343 to Scetion 11340, and
renumbering and amendment of former Section 11344(c) o Seetion 11343 filed
10=11-89; operative 11-10-89 (Register 89, No. 43), For prior history, sce
Register 87, No. 30.

2. Amendruent of section and NOTE filed 6-7-2022; operative 10-1-2022 (Regis-
ter 2022, No. 23).

§ 11344. Amendments to Cease and Desist Orders.
[Renumbered]

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Scctions 66637-66642, Govern-
ment Code; Section 29601, Public Resources Code; and Bel Mar Estates v. Cali-
fornia Coastal Commission (1981) Cal. App. 3d 936, 940.
HISTORY
1. Renuimbering and amendment of former Section 11344 to Sections 11341,
11342, and 11343 filed 10-11-89; operative 11-10-89 (Register 89, No. 43).
For prior history, see Register 87, No. 30.

§ 11350. Contents of Permit Revocation Orders.

(a) Commission permit revocation orders shall be signed by the Ex-
ecutive Director and shall contain the following:

(1) the names of the person or persons who have violated a term or con-
dition of a Commission permit or a Commissjon cease and desist order
or who have misstated any information on a permit application or at a
public hearing;

(2) an identification of the term or condition of a permit or a cease and
desist order that was violated, or the information that was misstated on
the permit application;

(3) the effective date of the order;

(4) the work and uses that are no longer authorized and the date by
which any corrective actions or termination of uses must occur;

(5) any terms, conditions, or other provisions that the Commission
may determine that, if complied with, could avoid revocation of the per-
mit;

(6) written findings that (A) explain the decision to issue the permit re-
vyocation order and (B) provide the factual and legal basis for the issuance
of the order;

(7) notice that an aggricved party can file with the superior court a peti-
tion for a writ of mandate for review of the order pursuant to Scction
1094.5 of the Code of Civil Procedure.

(b) A permit revocation order can be combined with a cease and desist
order and/or an order setting administrative civil liability so long as the
combined order contains all the information required by these regula-
tions for each types of order.
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NOTE: Authority cited: Stetion 66632(0), Government Code; and Section
29201(e). Public Resources Code, Reference: Section 66638, Government Code;
Section 29601, Public Resources Code; and Sunset Amusement Company v.
Board of Police Commissioners (1972) 7 Cal.3d 64, 80

HisToRY
1. New section filed 5-18—-87; operative 6—17-87 (Register 87, No. 30).
2. Amendment filed 10—11-89; operative 11-10-89 (Register 89, No. 43).

3. Amendment of subscctions (a)(2) and (b) and amendment of NoTE filed
6-7-2022; operative 10-1-2022 (Register 2022, No. 23). .

§ 11351. Modification of Permit Revocation Orders.
The Exccutive Direclor may modify a permit revocation order for
good cause if the modification would not materially change the order.

NoTE: Authority cited: Section 66632(f), Government Code; and Section
29201(c), Publi¢ Resources Code, Reference: Section 66638, Government Code;
and Sections 29600 and 29601, Public Resources Code.

HISTORY
1. New section filed 10-11-89; operative 11-10-89 (Register 89, No. 43).

2. Amendment of section and NOTE filed 6-7-2022; operative 10-1-2022 (Regis-
ter 2022, No. 23).

§11352. Appeal from Modification of a Permit Revocation
Order.

(a) A person to whom the Commission has issucd a permil revocation
order may appeal (o the Commission any modification of the order by the
Exccutive Director by filing within ten (10) days of the date of the person-
al service or mailing by certified mail of the modification a written state-
ment that the party is appealing the modification and the reasons for the
appeal.

(b) If the appeal is filed within ten days of the personal service or mail-
ing by certified mail of the modification to the order, the appeal shall stay
the effect of the modification, but the previously effective order shall re-
main in effect.

(c) Appeals of modifications of a permit revocation order by the Exec-
utive Director cannot be filed more than ten days after the personal ser-
vice or mailing by certified mail of the modification.

NOTE: Authority cited: Section 66632(f), Government Code; and Seection
29201(e), Public Resources Code. Reference: Section 66638, Govemnment Code;
and Section 29601, Public Resources Code.

HISTORY
1. New section filed 10-11-89; operative 11-10-89 (Register 89, No. 43).

2. Amendment of subsections (b)—(c) and amendment of NOTE filed 6-7-2022;
operative 10-1-2022 (Register 2022, No. 23).

§ 11360. Preparation and Execution of Commission Cease
and Desist Orders, Permit Revocation Orders,
and Orders Setting Administrative Civil
Liability.

The Exccutive Director shall prepare and sign a cease and desist order,

a permil revocation order, or an order setting administrative civil liability

authorized by the Commission no later than the fifth (5th) working day

following approval.

NOTE: Authority cited: Section 66632(1), Government Code; and Section
29201(e), Public Resources Code. Reference: Sections 66638, 66641.5(c) and
66641.6, Government Code: and Sections 29601, 29610 and 29611, Public Re-
sources Code.
HISTORY
1. Renumbering and amendment of Section 11051 to Section 11360 filed
5~I7E§;SI:II; og((:)mtivc 6—17-87 (Register 87, No. 30). For prior history, sec Regis-
ter 73, No. 50.

2. Amendment of scction heading, scction and NOTE filed 6-7-2022; operative
10-1-2022 (Register 2022, No. 23).

§ 11361. Issuance.

“Issuance” of a ceasc and desist order, a permit revocation order, an
order setting administrative civil liability, or of any modification of such
orders, is complete when the Executive Director executes the original
copy of the order or modification and it is stamped “Issued BCDC” with
the date.

NoTeE: Authority cited: Section 66632(0), Government Code; and Section
29201(e), Public Resources Code. Reference: Sections 66637, 66638, 66641.5(c)
and G664 1.6, Government Code; and Sections 29600 and 29601, Public Resources
Code.
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HISTORY
1. Renumbering and amendment of Section 11050 to Section 11361 filed
5-18-87; operative 6—-17-87 (Register 87, No. 30). For prior history, sce Regis-
ter 73, No. 50.
2. Amendment filed 10-11-89; operative 11-10-89 (Register 89, No. 43).

3. Amendment of scction and NoTE filed 6-7-2022; operative 10-1-2022 (Regis-
ter 2022, No. 23),

§ 11362. Service of Copies.

(a) Persons to Whom the Order or Modification is Issued. The Exccu-
tive Director shall cause to be personally served or mailed by certified
mail an original copy of a cease and desist order, a permit revocation or-
der, and of any modification of such orders to each person to whom the
order or modification is being issued and the owner of the property on
which any violation addressed by the order occurred no later than the sec-
ond working day following the date of issuance, except that with the writ-
ten consent of the party to be served, the Executive Director shall serve
any such order or order modification by email. The Executive Director
shall cause to be personally served or mail by registered mail an order sct-
ting administrative civil liability or modification to such order to cach
person to whom the order is being issued no later than the second working
day following the date of issuance, except that with the written consent
of the party to be served, the Executive Director shall serve any such or-
der or modification by email.

(b) Other Interested Persons. The Executive Director shall personally
serve on or shall mail by certified mail a copy of a cease and desist order
or a permit revocation order authorized by the Commission and of any
modification of such an order to each person who appeared at the hearing
and submitted a written request for a copy no later than the second work-
ing day following the date of issuance, except that with the written con-
sent of the party to be served, the Executive Director shall serve any such
order or order modification by email. The Executive Director shall cause
to be personally served or mail by registered mail an order setting admin-
istrative civil liability or modification to such order to each person who
appeared at the hearing and submitted a written request for a copy, except
that with the consent of the party to be served, the Executive Director
shall serve any such order or order modification by email. In addition, the
Executive Director shall post on the Commission’s website a copy of a
cease and desist order, permit revocation order, or an order setting admin-
istrative civil liability, or any modification of such orders no later than
the second working day following issuance.

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Sections 66637, 66638, 66641.5(€)
and 66641.6, Government Code; and Sections 29600 and 29601, Public Resources
Code.
HisTORY
1. Renumbering and amendment of Section 11052 to Section 11362 filed
5-18-87; operative 6—17-87 (Register 87, No. 30). For prior history, see Regis-
ter 73, No. 50.
2. Amendment filed 10—-11-89; operative 11-10-89 (Register 89, No. 43).

3. Amendment of section and NOTE filed 6-7—-2022; operative 10-1-2022 (Regis-
ter 2022, No. 23).

§ 11370. Enforcement Record.

The record of an enforcement proceeding shall consist of

(a) the violation report, including all documents referred to in the re-
port;

(b) any complaint for administrative civil liability;

(c) all timely filed statement of defense form(s), including all docu-
ments submitted therewith;

(d) all untimely filed statement of defense forms that have nevertheless
been admilted into evidence;

(e) the Executive Director’s recommended enforcement decision, in-
cluding all documents and any other evidence referred to or included in
the recommendation,

(f) minutes or a verbatim transcript of all enforcement committee and
Commission enforcement hearings and deliberations, provided, that if
any oral testimony or any cross—examination and direct examination ol
a person whose declaration under penalty of petjury has become part of
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the enforcement record is allowed at the enforcement hearing, a verbatim
transcript of such testimony shall also be included;

(g) all evidence submitted but rejected because it was not filed in a
timely manner or violated Section 11328, with a notation that it was re-
jected and is included in the record only so that a reviewing court will
know what evidence was rejected,;

(h) any enforcement committee’s or hearing officer’s recommended
enforcement decision,

(i) any order that the Commission issues,

(§) such other permit or other Commission files as have explicitly been
made a part of the record,

(k) the McAteer—Petris Act, if relevant to any of the issues raised in the
proceeding,

(/) the San Francisco Bay Plan, if rclevant to any of the issues raised
in the proceeding, ) )

(m) the Suisun Marsh Preservation Act, if relevant to any of the issucs
raised in the proceeding,

(n) the Suisun Marsh Proteclion Plan, if relevant to any of the issues
raised in the procecding,

(0) the Suisun Marsh Local Protection Program, if relevant to any of
the issues raised in the proceeding, and

(p) the Commission’s regulations.

NOTE: Authority cited: Section 66632(f), Government Code: and Section
29201(e), Public Resources Code. Reference: Sections 66638, 66640, 66641.5(c),
66641.6 and 66641.7, Government Code; and Sections 29600 and 29601, Public
Resources Code.
HisTorY
1. Renumbering and amendment of former Section 11342 to Section 11370 filed
10-11-89; operative 11-10-89 (Register 89, No. 43).

2. Amendment of section and NOTE filed 6-7-2022; operative 10-1-2022 (Regis-
ter 2022, No. 23).

§11380. Content of Complaint for Administrative Civil
Liability.

The complaint shall follow the format and contain the information set
out in Appendix H to these regulations. The complaint shall identify the
violations for which administrative civil penalties are proposed and in-
clude:

(a) a list or table of all alleged violations for which staff is proposing
a penalty;

(b) the total amount of proposed administrative civil penalties; and

(c) a statement of the applicable factors set forth in Government Code
Section 66641.9 that the Exccutive Director considered, consistent with
the Administrative Civil Penalty Policy in Appendix J of these regula-
tions, in determining the total amount of the proposed administrative civ-
il penalties;

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Sections 66641.5(¢), 66641.6 and

66641.9, Government Codc; and Sections 29610 and 29611, Public Resources
Code.

HisTORY
1. New section filed 10-11-89; operative 11-10-89 (Register 89, No. 43).

2. Amendment of section heading, section and NOTE filed 6~7-2022; operative
10-1-2022 (Register 2022, No. 23).

§ 11381. Commission Hearing on Complaint for

Administrative Civil Liability.

(a) The Commission shall comply with the requirements of Cal. Govt.
Code Section 66641.6(b) by either: (1) hearing the matter itself within 60
days of the service of the complaint; or (2) by having the enforcement
commiltec hold a hearing within 60 days of the service of the complaint.
With the written consent of the respondent(s) to whom a complaint is is-
sued, the Executive Director shall for good cause extend the 60—-day time
limit for a hearing on the complaint under Government Code Section
66641.6(b).

(b) The Executive Director shall determine whether to refer a com-
plaint for administrative civil liability to the Commission or to the cn-
forcement commiltee.
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(c) When the Executive Director determines whether to refer a com-
plaint to the Commission or to the enforcement committee, he or she shall
consider the following factors:

(1) the time that it would take the Commission or enforcement com-
miltee to complete consideration of the complaint,

(2) whether the Executive Director has issued a cease and desist order
for the violation or violations alleged in the complaint, and whether the
Executive has proposed that any order setting administrative civil liabili-
ty be combined with a Commission cease and desist order and/or a permil
revocation order,

(3) the relative workloads of the Commission and the enforcement
committee at the time,

(4) whether the complaint involves any policy issues that should be de-
termined by the Commission initially,

(5) whether the Commission or the enforcement commiltee has al-
ready heard any enforcement matter that is related Lo the complaint, and
(6) any request by the Commission that it hear the matter directly.
NOTE: Authority cited: Section 66632(f), Government Code. Reference: Scctions

66641.5(c) and 66641.6, Government Code.
HISTORY
1. New section filed 10-11-89; operative 11-10-89 (Register 89, No. 43).

2. Amendrent of section heading, section and NOTE filed 6-7-2022; operative
10-1-2022 (Register 2022, No. 23).

§ 11382. Further Procedures for Commission Review of
Complaints for Administrative Civil Liability.

The Commission shall follow the procedures established by Sections
11321 through 11334 of these regulations when it considers a recom-
mended enforcement decision from either the staff or the enforcement
committee relative to the possible imposition of administrative civil lia-
bility.
NOTE: Authority cited: Section 66632(f), Government Code. Reference: Sections
66641.5(e), 66641.6 and 66641.9, Government Code.

HISTORY

1. New scction filed 10-11-89; operative 11-10-89 (Register 89, No. 43).

2. Amendment of section heading, section and NOTE filed 6-7-2022; opcrative
10-1-2022 (Register 2022, No. 23).

§11383. Contents of a Commission Order Setting
Administrative Civil Liability.

(a) A Commission order setting administrative civil liability shall be
signed by the Executive Director and shall contain the following:

(1) the name(s) of the person(s) required to pay the civil penalties;

(2) the amount of the civil penalties and findings thal address the appli-
cable factors set forth in Government Code Section 66641.9 that the
Commission considered in determining the amount of the civil penalties;

(3) the date by which the civil penalties must be paid in full, or, if the
penalties are to be paid in installments, the amount of each instaliment
and the date by which each installment must be paid;

(4) written findings that (1) explain the decision to issue the order set-
ting administrative civil liability and (2) provide the factual and legal ba-
sis for the issuance of the order, and

(5) notice that a person to whom the Commission issues an order set-
ting administrative civil liability may file with the superior courl a peti-
tion for writ of mandate for review of the order pursuant to Section
1094.5 of the Code of Civil Procedure within thirty (30) days after service
of a copy of the order.

(b) An order setting administrative civil liability can be combined
with a cease and desist order or a permit revocation order so long as the
combined order contains all the information required under these regula-
tions for each type of order.

NOTE: Authority gited: Section 66632(f), Government Cade, and Section
29201(e), Public Resources Code. Reference: Sections 66641.5(e), 66641.6 and
66641.9, Government Code; and Sections 29610 and 29611, Public Resourees
Code.

HisTorRY
1. New section filed 10—11-89; operative 11-10-89 (Register 89, No. 43).

2. Amendment of section heading, section and NoTt filed 6-7-2022; operative
10-1-2022 (Register 2022, No. 23).
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§ 11384. Modification of a Commission Order Setting
Administrative Civil Liability.
The Executive Director may modify an order setting administrative
civil liability for good cause if the modification would not alter the total
amount of the civil penalties or otherwise materially change the order.

NOTE: Authority cited: Scction 66632(f), Government Code. Refercnce: Scctions
66641.5(c), 66641.6 and 66641.9, Government Codc.

HISTORY
1. New scction filed 10-11-89; operative 11-10-89 (Register 89, No. 43).

2. Amendment of section hcading, scction and NOTE filed 6-7-2022; operative
10-1-2022 (Register 2022, No. 23).

§11385. Appeal from Modification of an Order Setting
Administrative Civil Liability.

(a) A person to whom the Commission has issued an order setting ad-
ministrative civil liability may appeal to the Commission any modifica-
tion of the order by the Exccutive Director by filing within ten (10) days
of the date of personal service or mailing by registered mail of the modifi-
calion a wrilten statement that the party is appealing the modification and
the reasons for the appeal.

(b) If the appcal is filed within ten days of the personal service or mail-
ing by registered mail of the modification to the order, the appeal shall
stay the effect of the modification, but the previously effective order shall
remain in effect.

(c) Appeals of modifications of an order setting administrative civil li-
ability by the Executive Director cannot be filed more than ten days after
the personal service or mailing by registered mail of the modification.

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Sections 66641.5(e), 66641.6 and
66641.9, Government Code.
HISTORY
1. New section filed 10-11-89; operative 11-10-89 (Register 89, No. 43).
2. Amendment of section heading, section and NOTE filed 6—-7-2022; operative
10-1-2022 (Register 2022, No. 23).

Article 3. Standardized Fines

§ 11386. Applicability of Article.

(a) This Article shall apply to an enforcement action if the Executive
Director determines:

(1) that an alleged violation is one of the types identified in Section
11390;

(2) that the alleged violation has not resulted in significant harm to the
Bay’s resources or to existing or future public access; and

(3) that the alleged violation can be corrected in a manner consistent
with the Commission’s laws and policies.

(b) For purposes of this Article, “significant harm to the Bay’s re-
sources or to existing or future public access” shall be determined in ac-
cordance with Section 11310(f).

(c) If an enforcement action involves both an alleged violation that has
not resulted in significant harm to the Bay’s resources or to existing or
future public access and an alleged violation that has resulted in signifi-
cant harm to such resources or public access or that is otherwise not sub-
ject to resolution under this Article, the Executive Director may, depend-
ing on the nature and extent of all the violations and on whether the
responsible party has taken appropriate action to resolve the violations,
commence Commission enforcement proceedings for all the alleged vio-
lations by following the procedures established by Sections 11321
through 11334 of these regulations.

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Section 66641.5(e), Government
Code; and Section 29610, Public Resources Code.
HisTorY

1. New scction filed 2—26-93; opcrative 3-29-93 (Register 93, No. 9).
2. Amendment filed 6-26-97; operative 7-26-97 (Register 97, No. 26).
3. Qrone;(()i)ment of section and NoTE: filed 12-9-98; operative 1-8-99 (Register 98,
4, Amendment filed 5-22-2003; operative 6—21-2003 (Register 2003, No. 21).
5. New article 3 heading, amendment of scction heading and subscctions

(2)—=a)(10), renumbering of former subsections (b)-(h)(3) to new section
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11387, renumbering of former subscction (¢) to new section 11388, renumber-
ing of [ormer subscction (d) to new section 11389, renumbering of former sub-
sections (e)—-(h) to new section 11390, renumbering of former subscclions
(1)—(k) to new section 11391, new subsections (b)—(c) and amendment of NoTt:
filed 6-7-2022; operative 10—1-2022 (Register 2022, No. 23).

§ 11387. Notice of Alleged Violation.

If this Article applies to an enforcement action, the Executive Director
shall mail a written notice to the person(s) responsible for the alleged vio-
lation(s) that contains all of the following information:

(a) the nature of the alleged violation(s) and cach and every action that
must be taken to correct the alleged violation;

(b) the fact that if the alleged violation(s) are fully corrected within 35
days of the mailing of the notice, the Commission shall not impose any
fine; and

(c) the fact that if the alleged violation(s) are not fully corrected within
35 days of mailing of the notice, the person responsible for the alleged
violation(s) may be subject to the payment of a fine and may resolve the
alleged violation(s) by taking cach and every corrective action required
by the notice and paying the standardized fine specified in Section
11390(a) or 11390(b) without having to go through a Commission en-
forcement proceeding pursuant to Sections 11321 through 11334, except
as provided in Section 11390(d).

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Section 66641.5(¢), Government
Code; and Section 29610, Public Resources Code.
HISTORY

1. Renumbering and amendment of former section 11386, subsections (b)—(b)(3)

t203 ;1cw section 11387 filed 6~7-2022; operative 10-1-2022 (Register 2022, No.
§ 11388. Opportunity to Complete Corrective Action

without Imposition of a Standardized Fine.

Except as provided in Section 11390(c), if the person responsible for
the alleged violation(s) submits to the Executive Director information
demonstrating that the alleged violation(s) have not occurred or that such
person has completed each and every corrective action specified in the
notice pursuant to Section 11387 within thirty—five (35) days after the
mailing of the notice, the Commission shall not impose any standardized
fine.

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Section 66641.5(¢), Government
Code; and Section 29610, Public Resources Code.

HISTORY
1. Renumbering and amendment of former section 11386, subsection (c) to ncw

section 11388 filed 6—7-2022; operative 10-1-2022 (Register 2022, No. 23).
§ 11389. Opportunity to Complete Corrective Action with

Imposition of a Standardized Fine.

Except as provided in Sections 11390(c) and 11390(d), if the person
responsible for the alleged violation(s) fails to submit to the Executive
Director information demonstrating that such person has completed each
and every corrective action required by the notice pursuant to Section
11387 within thirty—five (35) days after the date of the mailing of the no-
tice, the responsible person may resolve the alleged violation(s) by com-
pleting each and every corrective action required by the notice sent pur-
suant to Section 11387 and by paying a fine in the amount provided in
Sections 11390(a) or 11390(b).

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Section 66641.5(c), Government
Code; and Section 29610, Public Resources Code.

HisTorYy
1. Renumbering and amendment of former section 11386, subsection (d) to new

scction 11389 filed 6-7-2022; operative 10-1-2022 (Register 2022, No. 23).

§ 11390. Violations Subject to a Standardized Fine and
Schedule of Standardized Fines.

(a) The following standardized fines shall apply to the following types
of alleged violations:

{1) for the failure to return an acknowledged, execuied Commission
permit before commencing the work authorized by the permit, or, for any
permit issued to authorize previously commenced or completed work,
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for failure to return an acknowledged, executed permit within the lime
period stated in the permit:

(A) if the fully exccuted permit is returned between thirty—six (36) and
sixty—five (65) days after the date of the mailing of the notice required
by Section 11387: TWO THOUSAND DOLLARS ($2,000.00); or

(B) if the fully executed permit is returned more than sixty—five (65)
days after the date of the mailing of the notice required by Section 11387:
FIVE THOUSAND DOLLARS ($5,000.00) plus FIVE HUNDRED
DOLLARS ($500.00) per day from the sixty—fifth (65) day to the date the
fully cxecuted permit is received by the staff.

(2) for the failure to submit any document other than an acknowl-
edged, exccuted Commission permit in the form, manner or time re-
quired by a Commission permit:

(A) il a required document is submitted between thirty—six (36) and
sixty~[ive (65) days after the date of the mailing of the notice required
by Seciion 11387: TWO THOUSAND DOLLARS ($2,000.00) per doc-
ument;

(B) if a required document is submitted between sixty-six (66) and
nincty—five (95) days after the date of the mailing of the notice required
by Section 11387: FIVE THOUSAND DOLLARS ($5,000.00) per doc-
umeny; or

(C) if a required document is submitted more than ninety—five (95)
days after the date of the mailing of the notice required by Section 11387:
FIVE THOUSAND DOLLARS ($5,000.00) for each document plus
FIVE HUNDRED DOLLARS ($500.00) per day for each document,
from the nincty—sixth (96th) day to the date the document is received by
the staff.

(3) for the failure to comply with any condition required by a Commis-
sion permit not covered by subsections (a)(1) or (a)(2):

(A) if corrected between thirty—six (36) and sixty—five (65) days after
the date of the mailing of the notice required by Section 11387: TWO
THOUSAND DOLLARS ($2,000.00) for each violation of each separate
permit requirement; or

(B) if corrected between sixty—six (66) and ninety—five (95) days after
the date of the mailing of the notice required by Section 11387: FIVE
THOUSAND DOLLARS ($5,000.00) for each violation of each separate
permit requirement; or

(C) if corrected more than ninety—five (95) days after the date of the
mailing of the notice required by Section 11387: FIVE THOUSAND
DOLLARS ($5,000.00) for each violation of each separate permit re-
quirement, plus FIVE HUNDRED DOLLARS ($500.00) per day for
each violation, from the ninety—sixth (96th) day to the date the violation
is corrected or the required improvements are provided.

(4) for the failure to obtain a Commission permit or an amendment to
a previously issued Commission permit prior to undertaking any activity
that can be authorized by an administrative permit or an amendment to
previously issued Commission permit:

(A) if eilher a complete and properly executed application accompa-
nied by a check or money order for the applicable application fee, as de-
termined pursuant to Appendix M, Section (b) of the Commission’s regu-
lations, is submitted between thirty—six (36) and sixty—five (65) days and
a permit or permit amendment is obtained within one hundred and fifty—
five (155) days after the date of the mailing of the notice requircd by Sec-
tion 11387 or the unauthorized activity is completely corrected between
thirty—six (36) and sixty—five (65) days after the date of the mailing of the
notice required by Scction 11387: TWO THOUSAND DOLLARS
($2,000.00);

(B) if either a complete and properly executed application accompa-
nied by a check or money order for the applicable application fee, as de-
termined pursuant to Appendix M, Section (b) of the Commission’s regu-
lations, is submitted between sixty—six (66) and ninety—five (95) days
and a permit or permit amendment is obtained within one hundred and
cighty—five (185) days after the date of the mailing of the notice required
by Scction 11387 or the unauthorized activity is completely corrected be-
tween sixty—six (66) and ninely—five (95) days after the date of the mail-
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ing of the notice required by Section 11387: FIVE THOUSAND DOL-
LARS ($5,000.00);

(C) if a complete and properly exccuted application accompanied by
a cheek or money order for the applicable application fee, as determined
pursuant to Appendix M, Section (b) of the Commission’s regulations,
is submitted more than ninety—five (93) days after the date of the mailing
of the notice required by Section 11387 or the unauthorized activity is
completely corrected within the same time limits: FIVE THOUSAND
DOLLARS ($5,000.00) plus FIVE HUNDRED DOLLARS ($500.00)
per day from the ninety—sixth (96th) day to the date the fully complete
and properly executed application accompanied by a check or money or-
der for the applicable application fee is submitted or the activity is com-
pletely corrected.

(5) for the failure to obtain a Commission permit prior to undertaking
any aclivity that can be authorized by a regionwide permit or an abbrevi-
ated regionwide permit:

(A) if either a complete notice of intent 1o proceed under a regionwide
permit or abbreviated regionwide permit is submitted between thirty—six
(36) and sixty—five (65) days and the Executive Direcior approves the no-
tice of intent to proceed within one hundred and fifty—five (155) days al-
ter the date of the mailing of the notice required by Scction 11387 or the
unauthorized activily is completely corrected between thirty—six (36)
and sixty—five (65) days after the date of the mailing of the notice re-
quired by Section 11387: TWO THOUSAND DOLLARS ($2,000.00);

(B) if either a complete notice of intent Lo proceed under a regionwide
permit or an abbreviated regionswide permit is submitted between sixty—
six (66) and ninety—five (95) days and the Executive Director approves
the notice of intent to proceed within one hundred and cighty—five (185)
days after the date of the mailing of the notice required by Section 11387
or the unauthorized activity is completely corrected between sixty—six
(66) and ninety—five (95) days after the date of the mailing of the notice
required by Section 11387: FOUR THOUSAND DOLLARS
($4,000.00);

(C) if a complete notice of intent to proceed under a regionwide permit
or an abbreviated regionwide permit is submitted more than ninety—five
(95) days after the date of the mailing of the notice required by Section
11387 or the unauthorized activity is completely corrected within the
same time limits: FOUR THOUSAND DOLLARS ($4,000.00) plus
FIVE HUNDRED DOLLARS ($500.00) per day from the ninety—sixth
(96th) day to the date the complete notice of intent to proceed is submitted
or the unauthorized activity is completely corrected.

(6) for the placement of fill, the extraction of materials or a change in
use that could not be authorized under the Commission’s laws and poli-
cies:

(A) if the violation is corrected and the area restored to its prior status
between thirty—six (36) and sixty—five (65) days after the mailing of the
notice required by Section 11387: THREE THOUSAND DOLLARS
($3,000.00);

(B) if the violation is corrected and the area restored to its prior status
between sixty—six (66) and ninety—five (95) days after the mailing of the
notice required by Section 11387: EIGHT THOUSAND DOLLARS
($8,000.00),

(C) if the violation is corrected and the area refurned (o its prior status
more than ninety—five (95) days after the mailing of the notice required
by Section 11387: EIGHT THOUSAND DOLLARS ($8,000.00) plus
FIVE HUNDRED DOLLARS ($500.00) per day to the date the violation
is completely corrected.

(b) A person responsible for any alleged violation must pay double the
amount listed in subsection (a) to resolve the alleged violation if that per-
son has previously paid or has been assessed but has failed to pay any
standardized fine pursuant to subsection (a) and Section 11391 within the
five years prior to resolution of the alleged violation.

(¢) If a violation resolved pursuant to Section 11388 is repeated by the
same person within five years of the resolution of the prior violation, Sec-
tion 11388 and subsections (a) and (b) shall not apply. Instead, the person
responsible for the subscquent violalion may resolve the subsequent al-
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leged violation by paying TWO HUNDRED DOLLARS ($200.00) per
day for each day the subsequent alleged violation oceurs or persists after
the date of the mailing of the notice reguired by Section 11387,

(d) If the person responsible for the alleged violation does not com-
plete all the required corrective actions within 125 days of the notice
mailed pursuant 1o Section 11387 or does not pay the amount of standard-
ized fines assessed in accordance with this section when payment is due
under Scction 11391(c) or (d), the Executive Director may commence
Commission enforcement proceedings in accordance with Sections
11321 through 11334. If the Executive Dircctor determines that the per-
son responsibie for the violation has not made a good—(aith effort to cor-
rect an alleged violation, the Executive Dircctor may terminate the op-
portunity for resolution of the violation using the standardized [ine
process by mailing a notice stating that the process is no longer available,
After mailing such notice, the Executive Director shall commence Com-
mission enforcement proceedings in accordance with Scetions 11321
through 11334 to resolve the violation.

NoTE: Authority cited: Section 66632(f), Government Code; and Scetion
20201(¢), Public Resources Code. Reference: Section 66641.5(e), Government
Code; and Section 29610, Public Resources Code.

HISTORY

(. Renumbering and amendment of former section 11386, subsections (¢)—(h) to
gg;v seetion 11390 filed 6-7-2022; operative 10~1-2022 (Register 2022, No.
§11391. Notice of Liability for Standardized Fines and

Opportunity to Appeal or to Resolve Violation

through Commission Enforcement

Proceedings.

(a) After the violation has been completely resolved, the Commission
staff shall notify the person responsible for the violation by first class
mail or email of the amount of standardized fines assessed in accordance
with Section 11390. The notice shall state that if any person subject to
standardized fines believes that the amount of standardized fines is inap-
propriate or was not properly determined in accordance Section 11390,
that person can appeal the amount of the fines to the Execulive Director
and the Chair by submitting to the Executive Director within 21 days ol
the date of the notice a written statement that the person is appealing and
the reasons for the appeal. The Commission staff shall submit to the Ex-
eculive Director a response to the appeal within 14 days after receipt
thereof. The Exccutive Director and the Chair can reduce the amount of
the standardized fines to an amount that they belicve is appropriate and
can establish a schedule for the payment of the standardized fines in in-
stallments. .

(b) If any person subject to the standardized fines listed in Sections
11390(a), (b), or (c) belicves that the 35-day time limit for resolution
without a standardized fine established pursuant to Sections 11387 and
11388 is not feasible, that person may appeal the time limit to the Execu-
tive Director and the Chair by submitting to the Executive Director with-
in 35—days of the notice mailed pursuant to Section 11387 a wrilten state-
ment that the person is appealing the 35—day time limit, the reasons for
the appeal, and a proposed alternative date to complete the required cor-
rective action. The Executive Director and the Chair can modify the
35-day time limit and the time periods for accrual of standardized fines
set forth in Section 11390(a) for the violation as they believe appropriate.

(c) If any person subject to standardized fines does not appeal the
amount of such fines within 21 days of receiving notice from Commis-
sion staff under subsection (a), the full amount of such fines shall be due
and payable by cashier’s check thirty (30) days after the date of the notice
provided under subsection (a).

(d) If any person subject to standardized fines appcals the amount of
such fines within 21 days of receiving notice from Commission staff un-
der subsection (a), any fines the Exccutive Director and Chair determine
to be appropriate shall be due and payable by cashicr’s check by the date
or dates specified in their decision on the appeal.

(¢) Any person receiving a notice under Section 11387 may waive the
opportunity to resolve the violation under this Article by submitting a let-
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ter to the Executive Director indicating such a waiver and requesting that
the violation be resolved through Commission enforcement proceedings
in accordance with Sections 11321 through 11334 if that person belicves
such proceedings are necessary to fairly determine liability for the viola-
tion, the appropriate remedy, or the appropriate fine or administrative
civil penalty amount. A waiver of the opportunity to resolve a violation
under this Article and request that the violation be resolved through Com-
mission enforcement proceedings may be submitlted at any time afier re-
ceipt of a notice under Section 11387 but no later than: (1) twenty one
(21) days after the date of the notice provided by Commission staff under
subsection (a) of amount of standardized fines assessed, if the person re-
ceiving such notice elects not to appeal the amount of such fines Lo the
Executive Director and Chair; or (2) fourteen (14) days after the date of
the decision of the Executive Director and Chair on any appeal of the
amount of standardized fines. If a letter waiving the opportunily to re-
solve a violation urnider this Article and Téquesting that the violation be
resolved through Commission enforcement proceedings is submitted af-
ter the Commission staff has provided notice under subsection (a) of the
amount of standardized fines assessed or aftér the decision of the Execu-
tive Director and Chair on any appeal of the amount of standardized fines,
no such fines shall be due pursuant to that notice or that decision, and the
appropriate amount of fines or administrative civil penalties shall be de-
termined through Commission enforcement proceedings.

() If a person subject to standardized fines fails to pay such fines when
due and payable under subsection (c) or (d), as applicable, and if such
person has not submitted a letter waiving the opportunity to resolve a vio-
lation under this Article and requesting that the violation be resolved
through Commission enforcement proceedings under subsection (€), the
Executive Director shall commence Commission enforcement proceed-
ings in accordance with Sections 11321 through 11334 to resolve the vio-
lation. In those proceedings, the person subject to such fines may not con-
test his or her liability for the violation or that the violation occurred, and
the Commission shall determine only whether the amount of standard-
ized fines was properly calculated in accordance with Section 11390.

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Section 66641.5(e), Government
Code; and Section 29610, Public Resources Code.

HiSTORY

1. Renumbering and amendment of former section 11386, subsections (i)—(k) to
new section 11391 filed 6-7-2022; operative 10-1-2022 (Register 2022, No.
23).

Chapter 14. Marsh Development Permits
Issued by Local Governments and Appeals
Therefrom

Subchapter 1. Marsh Development Permits
Issued by Local Governments

Article 1. Application

§ 11400. Application of Chapter.
This Chapter shall govern the issuance of a marsh development permit
. or any other local permit that incorporates the provisions of a marsh de-
velopment permit, hereinafter referred to as “a marsh development au-
thorization,” by local governments pursuant to California Public Re-
sources Code Section 29502(a) and appeals from marsh development
authorizations issued by local governments.

NOTE: Authority cited: Sections 29201(e) and 29521, Public Resources Code.
Reference: Section 29502, Public Resources Code.
HISTORY
1. Renumbering and amendment of Section 11225 to Section 11400 filed
5-18-87; operative 6—-17-87 (Register 87, No. 30). For prior history, see Regis-
Ler 86, No. 39.
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Article 2. Marsh Developiment Permits
Issued by Local Governments

§11410. Order of Permits.

If a Suisun Marsh development requires both a marsh development
permil from the Commission and a marsh development authorization
from a Jocal government because part of the development site is located
within cither the primary management area of the Suisun Marsh or within
tidelands, submerged lands, or other public trust lands within the second-
ary management arca and if another part of the development site is lo-
cated within the secondary management area of the Suisun Marsh, the
person or entity who proposes the development shall first obtain the
marsh development authorization from the appropriate local government
for that part of the site or devetopment that is within the secondary man-
agement area before requesting a marsh development permit from the
Commission for that part of the site or development that is within the pri-
mary management area.

NOTE: Authority citcd: Sections 29201(e) and 29521, Public Resources Code.
Reference: Sections 29300 and 29502, Public Resources Code.

HisTory

1. New section filed 5-18-87; opcrative 6—-17-87 (Register 87, No. 30).

2. Change without regulatory effect amending section filed 12-31-2020 pursuant
to section 100, title 1, California Code of Regulations (Register 2021, No. 1),
(OAL review extended 60 calendar days pursuant to Executive Order
N-40-20.)

§ 11411. Application.

(a) The person or entity applying for a marsh development authoriza-
tion from local government for a development within the secondary man-
agement area shall submit to the local government and the local govern-
ment shall require the person or entity to provide the following:

(1) an application that provides detailed information about the devel-
opment and that includes a site plan that shows the property lines of the
site and the location and extent of existing and proposed work and uses
information that clearly distinguishes existing improvements from pro-
posed improvements, and existing shoreline public access areas from
proposed shoreline public access areas, the location of any existing le-
vees and water transporting and water control structures, and information
that identifies all building elevations, the approximate distance from the
development to the nearest marsh, the location of any managed wetland
and any tidal area in the vicinity, and the name and location of the nearest
public road;

(2) a statcment that describes all environmental impacts that may arise
from the proposed development with supporting facts and information;

(3) a statement that the person signing the application is either the
applicant or has the authority to bind legally the applicant;

(4) sufficient evidence that shows the applicant either owns the land,
has a lease of sufficient duration to allow a reasonable return on any in-
vestment, or has an enforceable option on the land on which the develop-
ment will occur or other similar authority to use the property; and

(5) a statcment under penalty of perjury by the person signing the
application that all the information submitted is complete and accurate.

(b) The local government may either incorporate the request for this
information into its existing applications forms or may request this infor-
mation scparately.

NOTE: Authority cited: Sections 29201(e) and 29521, Public Resources Code.
Reference: Section 29502, Public Resources Code.
HisTory
1. Renumbering and amendment of Section 11227 to Section 11411 filed
5-18-87; operative 6-17-87 (Register 87, No. 30). For prior history, see Regis-
ter 86, No. 39.

§ 11412. Notice to the Commission of Pending
Applications.

(a) Within five (5) working days of the filing of an application with the
local government for a marsh development authorization, the local gov-
ernment shall provide in writing to the Commission the following infor-
mation:
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4/12/23, 3:10 PM BCDC Enforcement Violation Report Form

BCDC Enforcement Violation Report Form

Submitted by: BCDC . .
Y Violation Report 01.
Submitted time: Apr 12, 2023, 11:15:34 AM

ER#
ER2023.019.00

Permittee or Respondent

Southern Pacific Railroad

Priority

Yes

Status

B. Active Case

Enforcement Staff Assigned

MT

Vicinity of the Alleged Violation

Bay

Address of the Alleged Violation

mudflats NNE of Rodeo Creek outlet

https://survey123.arcgis.com/surveys/3910e17929e543cd8569264ed3773a14/data?report=format:docx&extent=-126.0832,36.9331,-120.4802,38.273...  1/3



4/12/23, 3:10 PM BCDC Enforcement Violation Report Form

Location of the Alleged Violation

Lat: 38.039409 Lon: -122.266427

Violation Report 01.

Esri, USGS

County

Contra Costa

Description of the Alleged Violation

Multiple encampments, refuse, hazardous waste in the form of tires

Date Report Submitted
Apr 12, 2023

Staff Notes

4/12/23, MT: Site visit conducted 3/15/23 to inspect site and collect evidence. Per Contra Costa County parcel
map, parcels belong to Southern Pacific RR.

Date ER Case Opened

Apr 12, 2023

Date Assigned
Apr 12, 2023

When did you first observe the Alleged Violation?
Mar 15, 2023

https://survey123.arcgis.com/surveys/3910e17929e543cd8569264ed3773a14/data?report=format:docx&extent=-126.0832,36.9331,-120.4802,38.273...  2/3



4/12/23, 3:10 PM BCDC Enforcement Violation Report Form

Suspected Duration or Frequency of Violation

Constant

Violation Report 01.

BCDC Staff Completing Form

Trujillo

https://survey123.arcgis.com/surveys/3910e17929e543cd8569264ed3773a14/data?report=format:docx&extent=-126.0832,36.9331,-120.4802,38.273...  3/3



10/11/24, 2:12 PM

BCDC Enforcement Violation Report Form

BCDC Enforcement Violation Report Form

ER#
ER2023.019.00

Permittee or Respondent

Union Pacific Railroad Company

BCDC Permit #
N/A

Priority

Yes

Status

E. Resolution Imminent

Enforcement Staff Assigned

MT

Vicinity of the Alleged Violation

Bay

Address of the Alleged Violation

Submitted by: BCDC
Submitted time: Apr 12, 2023, 11:15:34 AM

mudflats NNE of Rodeo Creek outlet

Violation Report 02.

https://survey123.arcgis.com/surveys/3910e17929e543cd8569264ed3773a14/data?filter=(0.ER is "er2023.019.00")&objectlds=4104&extent=-125.760... 1/3



10/11/24, 2:12 PM BCDC Enforcement Violation Report Form

Location of the Alleged Violation

Lat: 38.039409 Lon: -122.266427

Violation Report 02.

Esri, CGIAR, USGS | California State Parks, Esri, TomTom, Garmin, SafeGraph, FAO, METI/NASA, USGS, Bureau of La... Powered by Esri

County

Contra Costa

Description of the Alleged Violation

Encampment, refuse, hazardous waste in the form of tires

Date Report Submitted
Apr 12, 2023

Staff Notes

10/11/24, MT: UPP paralegal called and asked for supporting evidence to VR/C. 9/19/24, MT: VR & C sent to
Public Affairs and Leg