
San Francisco Bay Conservation and Development Commission 
375 Beale Street, Suite 510, San Francisco, California 94105 tel 415 352 3600 fax 888 348 5190 

State of California | Gavin Newsom – Governor | info@bcdc.ca.gov | www.bcdc.ca.gov 
 

 

 

March 29, 2024 

 

TO: Enforcement Committee Members 

FROM:  Lawrence J. Goldzband, Executive Director, (415/352-3653; larry.goldzband@bcdc.ca.gov) 
Adrienne Klein, Principal Enforcement Analyst (415/352-3609 adrienne.klein@bcdc.ca.gov) 

SUBJECT: Executive Director’s Recommended Enforcement Decision and Proposed Cease and 
Desist and Civil Penalty Order No. CCD2024.002.00, Joe and Heidi Shekou, 
Unauthorized Solar Power Plant in Richmond, Contra Costa County  
(Enforcement Case ER2017.004.00) 
(For Committee consideration on April 11, 2024) 

Summary 

The Executive Director recommends that the Enforcement Committee votes to adopt as its 
recommendation to the full Commission this Recommended Enforcement Decision (RED) to 
resolve a violation of Section 66632(a) of the McAteer-Petris Act.  

In or around January 2016, without BCDC authorization, Respondents installed and have since 
maintained a two-megawatt, photovoltaic solar power plant consisting of photovoltaic solar panel 
arrays and a fence located within BCDC’s jurisdiction.  On June 22, 2017, BCDC staff established 
Enforcement Case ER2017.004.00. On October 25, 2017, BCDC staff sent a notice of violation to 
Respondents informing them they must apply to BCDC for an after-the-fact permit to install the 
solar panels and fence with a public access proposal and that they would be subject to 
standardized fines if a filed application was not provided within 35 days of the date of the letter. 
Between October 25, 2017, and the date of mailing of this RED, Respondents have not submitted 
the information required by the Commission’s regulations to file as complete their pending 
incomplete application for an after-the-fact permit to install the solar panels and fence with a 
public access proposal. 

This recommendation includes a proposed Cease and Desist and Civil Penalty Order 
(CCD2024.002.00), which requires the Robert and Heidi Shekou (“Respondents”) to: 1. By June 30, 
2024, submit a filed, BCDC permit application with feasible public access plan to install and 
operate the portion of the unauthorized solar power plant located within BCDC’s jurisdiction; 2. If 
Respondent fails to submit a filed application by June 30, 2024, and/or if Respondent fails to 
obtain after-the-fact BCDC permit authorization within ninety (90) days of filing the application as 
complete, Respondent shall entirely remove all fill located within BCDC’s jurisdiction; and 3. Pay 
$30,000 in administrative civil liability within thirty days of Order issuance.  
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If the proposed Order is adopted by the Commission, it will become effective as of the date of 
execution by the Executive Director. Adoption of this Recommended Enforcement Commission 
shall immediately resolve Enforcement Case ER2017.004.00, at such time, this matter, including 
the proposed Order, shall be referred to BCDC Compliance for compliance monitoring until 
Respondents demonstrate full compliance with the terms and conditions of the Order. Should 
Respondents fail to comply fully with the Order, this matter shall be referred to the Office of the 
Attorney General for resolution by the superior court. 

Background 

In 1977, BCDC issued Claim of Exemption No. CE 74-15 to a former owner of the property that is 
the subject of this formal enforcement proceeding. CE 74-15 was for a specific project, portions of 
which were built and portions of which were not built. Between 1977 and 1989, BCDC was in 
communication with the party who obtained CE 74-15 and with subsequent purchasers of the 
property subject to this enforcement action. The record makes clear that CE 74-15 applies only to 
the project described therein and does not transfer to subsequent owners and, therefore, that the 
construction of any project other than the one described in CE 74-15 requires a BCDC permit as 
does the construction of any project undertaken by a party other than the one who obtained CE 
74-15. (See RED Exhibit C: Violation Report and Complaint Exhibits 3-7 and 20) 

On May 31, 2000, Respondents purchased the four parcels on which the unauthorized solar power 
plant is constructed and operating. (VR&C Exhibit 2).  

In 2014, Respondents retained land surveyors to survey the site and a contractor and project 
manager to obtain permits from the City of Richmond and the US Army Corps of Engineers to 
construct a solar power plant and perimeter fence on their property. At least one of Respondents’ 
permits includes a condition of approval that states that the solar power plant project shall not 
encroach on BCDC 100-foot jurisdiction without a BCDC permit. Therefore, Respondents knew that 
they should contact BCDC to assess BCDC jurisdiction and regulatory authority (See RED Exhibit C: 
VR&C Exhibits 8-14) 

Nevertheless, between January and October 2016, Respondents did not contact BCDC and 
constructed an unauthorized fenced, two-megawatt solar power plant at the site (See RED Exhibit 
C: VR&C Exhibits 19 and 20).  

In January 2017, BCDC received a report that Respondents had apparently undertaken 
unauthorized construction of a solar power plant adjacent to Elmar Court/Freethy Boulevard 
without a BCDC permit (See RED Exhibit C: VR&C Exhibit 15). 

In April 2017, Respondents’ Project Manager Robert Herbst informed staff that Respondents had 
not obtained a BCDC permit prior to installing the solar power plant and security fence because 
they believed it was exempt from the requirement pursuant to Claim of Exemption CE 74-15 
BCDC. (See RED Exhibit C: VR&C Exhibits 17-18) 

Between April 2017 and February 2019, BCDC regulatory and legal staff and Respondents were in 
communication about BCDC’s jurisdiction at the site and, in an October 2017 letter, BCDC 
informed Respondents that they needed to apply for BCDC approval to operate the solar farm. 
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This letter commenced an administrative civil penalty clock (See RED Exhibit C: VR&C Exhibits 16, 
18-20). 

One year and four months later, in February 2019, Respondents submitted an incomplete after-
the-fact permit application to BCDC, to which staff responded in March 2019 (See RED Exhibit C: 
VR&C Exhibits 21, 22 and 23).   

Three years and two months later, in May and September 2022, Respondents submitted an 
updated application and public access plan, respectively, both still incomplete, to which staff 
responded in June and November 2022 (See RED Exhibit C: VR&C Exhibits 26, 27, 34, 35).    

One year and nine months following staff’s June 3, 2022, letter (and November 19, 2022 email), 
Respondents have not fully responded to BCDC’s application-related communications by: 1. 
Providing an explanation of how the project is consistent with San Francisco Bay Plan Policy 1 
regarding maximum feasible public access; 2. Addressing whether and how staff’s December 9, 
2021, guidance has been considered; 3. Providing accurate jurisdictional information on the plans 
that depicts the edge of the Bay and the corresponding shoreline band on the entire north, and a 
portion of the east side, of the property; 4. Providing public access details and dimensions on the 
project plans, including relocating portions of the unauthorized fence and solar panels away from 
the edge of the decomposed granite trail shoulder so that the public can use the full width of the 
shoreline pathway; 5. To assess the appropriate application fee, providing a revised total project 
cost that includes the costs associated with solar farm construction in addition to those associated 
with the public access; and 6. Providing a copy of the environmental documentation required by 
CEQA (See RED Exhibit C: VR&C Exhibits 24, 31 and 41).  

On February 12, 2024, Respondents’ Project Manager informed staff that they had not received 
the email, dated November 19, 2022, which staff shared with them on February 15, 2024 (RED 
Exhibit B.1).  

On February 15, 2024, one day prior to issuance of the Violation Report and Complaint, 
Respondents’ Project Manager submitted an email stating they want to get the project back on 
track and will work with their designer to ensure that both ends of the trail connect to the existing 
Bay Trail segments and to create the space staff requested between the trail edge and the solar 
power plant perimeter fence (RED Exhibit B.1).  

However, between February 16, 2024, and March 26, 2024, Respondents did not update their 
pending incomplete application to provide the information needed to file it as complete.  

On March 26, 2024, in response to an email initiated by staff, Respondents’ Project Manager 
submitted a revised public access plan (RED Exhibit B.2). On the same date, staff informed 
Respondents’ Project Manager that to file the application as completed, Respondents must still 
provide the information outlined in the June 3, 2022, letter and the November 19, 2022, email 
(RED Exhibit B.2).  

Admitted and Contested Essential Allegations 

The Statement of Defense form was due on March 22, 2024. Respondents did not submit a 
statement of defense. 
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Unresolved Issues 

There are no unresolved issues. 

Previous Enforcement Actions 

No prior enforcement actions have been taken in this matter. 

Penalty Factors and Recommendation 

Respondents have been responsible for this violation since January 2016, when solar power plant 
construction commenced, and since May 2018, when crushed asphalt was placed onsite to elevate 
the grade to allow for solar panel maintenance, a period of at least 2,965 days or more than eight 
years. This violation persists to the present. After considering the factors required by McAteer-
Petris Act § 66641.9, BCDC staff recommends a $30,000 penalty for this violation, the maximum 
administrative liability allowed by law.  

The nature and extent of harm caused by the legal violation is moderate. Respondents have been 
operating a solar power plant for at least eight years with no BCDC authorization. With the 
provision of maximum feasible public access consistent with the project, the portion of the solar 
power plant operation within the Commission’s shoreline band jurisdiction should be eligible for 
after-the-fact authorization, although the public cannot regain the lost public access benefit in the 
form a shoreline trail within the shoreline band portions of the project site that should have been 
in place at least since solar power plant operation commenced. 

While the violation is susceptible to resolution through retroactive authorization, the public has 
been deprived of any public access at this site consistent with the project for more than eight 
years since its construction. 

The Commission finds the cost to the state in pursing this case since 2018 was high. BCDC staff has 
been working with Respondents for more than eight years to cause them to submit a permit 
application. BCDC’s Compliance staff will invest additional time in pursuing this case following 
order issuance. 

Respondents are culpable for the violation due to their failure to: 1. Contact BCDC prior to 
commencing solar power plant construction in January 2016; 2. Submit a fileable application 
between at least 2018, when BCDC first contacted Respondents, and the present; 3. Obtain after-
the-fact authorization for the solar power plant and provide public access between January 2016 
and the present. 

Respondents submitted no defenses regarding their ability to pay. 

Based on these penalty factors the staff finds that an $1,200 penalty per day for the failure to 
obtain a BCDC permit prior to commencing construction is appropriate. 

Penalties are appropriate because the Shekous have been operating an unauthorized solar power 
plant since sometime in 2017 and in these more than seven years they have failed to submit a 
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fileable permit application to BCDC, to secure a BCDC permit and to provide maximum feasible 
public access consistent with the project as required by the McAteer-Petris Act. They have 
privately benefitted from the project while the public has permanently lost the opportunity to use 
this section of Bay shoreline during that time. 

The Executive Director recommends that the Enforcement Committee adopt this Recommended 
Enforcement Decision, including proposed Cease and Desist and Civil Penalty Order 
CCD2024.002.00. 

Proposed Order 

Proposed Cease and Desist and Civil Penalty Order CCD2024.002.00 is attached as “RED Exhibit A.” 

 
Attachments:  RED Exhibit A: Proposed Cease and Desist and Civil Penalty Order CCD2024.002.00 

RED Exhibit B.1: February 15, 2024, Email, Herbst to Pan re: Solar Farm Bay Trail 
RED Exhibit B.2: March 26, 2024, Email, Klein to Herbst and response with revised 
public access plan 
RED Exhibit C: Violation Report and Complaint with exhibits 

 

  



Executive Director’s Recommended Enforcement Decision March 29, 2024 
ER2017.004.00 and CCD2024.002.00  Page 6 
 

 

Enforcement Committee Recommendation to the Full Commission: 

Please check one of the three boxes indicating your decision, then sign and return the 
memorandum to BCDC Staff: 
 
 By a vote of __ yeses, __ noes, and __ abstentions, the Enforcement Committee adopts the 
Executive Director’s Recommended Enforcement Decision as its recommendation to the full 
Commission.   
 
 By a vote of __ yeses, __ noes, and __ abstentions, the Enforcement Committee conditionally 
adopts the Executive Director’s Recommended Enforcement Decision as its recommendation to 
the full Commission as specified in the attached memorandum.   
 
 By a vote of __ yeses, __ noes, and __ abstentions, the Enforcement Committee declines to 
adopt the Executive Director’s Recommended Enforcement Decision and recommends that the full 
Commission decline to issue the proposed Cease and Desist and Civil Penalty Order for the reasons 
specified in the attached memorandum.   
 
 
 
______________________________________ 
MARIE GILMORE, Chair 
Enforcement Committee 
San Francisco Bay Conservation and Development Commission 
 
______________________ 
Date 
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Commission Cease and Desist 
and Civil Penalty Order: CCD2024.002.00 

Effective Date: [Effective upon execution by the Executive Director, 
for Enforcement Committee consideration 
on April 11, 2024] 

Respondents: Joe and Heidi Shekou 

To Joe and Heidi Shekou: 

I. Commission Cease and Desist Order

Pursuant to Cal. Gov. Code § 66638, Joe and Heidi Shekou (“Respondents”) are hereby
ordered to:

A. Cease and desist from violating Section 66632(a) of the McAteer-Petris Act by illegally
installing and operating an unauthorized two-megawatt, photovoltaic solar power plant
within the Commission’s jurisdiction.

B. By June 30, 2024, submit a filed, BCDC permit application with a feasible public access
plan to install and operate the portion of the unauthorized two-megawatt, photovoltaic
solar power plant and appurtenant fill located within BCDC’s jurisdiction.

C. If a permit application is not filed as complete by June 30, 2024, and/or if Respondents
fail to obtain after-the-fact BCDC authorization within ninety (90) days of completing
their permit application, then Respondents shall entirely remove all unauthorized fill
from the Commission’s jurisdiction within sixty (60) days of written notice to that effect
by or on behalf of the Executive Director.

D. Fully comply with the Requirements of Sections II, IV, and V of this Cease and Desist and
Civil Penalty Order (“Order”).

II. Civil Penalty Order

Pursuant to Cal. Gov. Code § 66641.6, Respondents are hereby ordered to:

A. Pay administrative civil liability of thirty thousand dollars ($30,000) to BCDC by cashier’s
check made payable to the San Francisco Bay Conservation and Development
Commission, to be deposited into the Bay Fill Clean-up and Abatement Fund, within
thirty (30) days of issuance of this Order. The administrative civil liability consists of:

1. Thirty thousand dollars ($30,000) for the installation and operation since in or
around January 2016 of an unauthorized two-megawatt, photovoltaic solar power
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plant the Commission’s jurisdiction, a violation of Section 66632(a) of the McAteer-
Petris Act.  

III. Findings  

Factual Findings. This Commission Cease and Desist and Civil Penalty Order is based on the 
findings summarized below. The enforcement record in support of these findings includes all 
documents cited herein and all documents identified at Cal. Code Regs. tit. 14, § 11370. A 
comprehensive set of findings is found in the Violation Report and Complaint for Administrative 
Civil Penalties (VR&C) that was issued on February 16, 2024. 

A. On May 31, 2000, Respondents the Joe and Heidi Shekou purchased the four parcels on 
which the unauthorized solar power plant is constructed and operating. (VR&C Exhibit 
2) 

B. In 2014, Respondents and/or their agents pursued regulatory approvals from the City of 
Richmond, including CEQA compliance, and a jurisdictional determination from the 
United States Army Corps of Engineers. One of Respondents’ City approvals included 
express notice to contact SF BCDC. Respondents did not contact BCDC to pursue a 
jurisdictional determination nor regulatory approval to construct a solar power plant at 
their property. (VR&C Exhibits 9, 10, 11, 13).  

C. Between January and October 2016, Respondents constructed a fenced, two-megawatt 
solar power plant at the site without a BCDC permit. (VR&C Exhibits 19 and 20) 

D. On January 18, 2017, BCDC Enforcement received a report that Respondents had 
undertaken unauthorized construction of a solar power plant and security fence 
adjacent to Elmar Court/Freethy Boulevard in Richmond, Contra Costa County without a 
BCDC permit. (VR&C Exhibit 15) 

E. On April 25, 2017, BCDC staff contacted Respondents whose Project Manager, Robert 
Herbst, informed BCDC staff that they had not obtained a BCDC permit prior to installing 
the solar power plant and security fence because they believed it was exempt from the 
requirement pursuant to Claim of Exemption CE 74-15, issued in May 1977. (VR&C 
Exhibits 17, 18 and 3-7)  

F. On June 22, 2017, BCDC staff established Enforcement Case ER2017.004.00. (VR&C 
Exhibit 16)  

G. On October 25, 2017, BCDC staff sent a notice of violations to Respondents informing 
them that Claim of Exemption CE 74-15 did not apply to the solar power plant project, 
and, therefore, they must apply to BCDC for an after-the-fact permit to install the solar 
panels and fence and must include a public access proposal. This notice initiated the 
accrual of standardized fines. (VR&C Exhibit 18) 

H. On December 7, 2017, Respondents met with BCDC staff to discuss the enforcement 
matter. (VR&C Exhibit 19) 

RED Exhibit A
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I. On February 5, 2018, Respondents, through attorney Ivo Keller, submitted a settlement 
offer, later rejected by staff. 

J. On May 16, 2018, BCDC staff conducted a site visit. Staff took measurements from the 
edge of tidal marsh toward the fence both to establish the approximate location of the 
BCDC’s jurisdiction at the property, which extends around three side of the property 
due to the presence of a tidally-influenced channel that runs along the entire north side 
of the project site and partially along the east side of the project site. (VR&C Exhibit 19) 

K. On September 13, 2018, in response to Mr. Keller’s February 5th letter, staff affirmed its 
position that BCDC has jurisdiction over the portion of the solar power plant built 
without authorization within BCDC’s 100-foot shoreline band jurisdiction and stated that 
Respondents must seek and obtain an after-the-fact permit to authorize the project, 
provide maximum feasible public access consistent with the project, and pay an 
appropriate penalty. (VR&C Exhibits 20, 4, 5, 6, 7, and 8) 

L. On February 13, 2019, Respondents’ representative, Mr. Herbst, submitted a cover 
letter and BCDC permit application, a full two years and 10 months after staff notified 
Respondents to seek after-the-fact BCDC project approval (VR&C Exhibits 21 and 22) 

M. On March 18, 2019, BCDC staff informed Respondent that Application M2019.004.00 
was incomplete pending submittal of additional information such as project jurisdiction, 
project description and public access and open space exhibit, Bay Trail project details, a 
Bay Trail maintenance plans, a sea level rise risk assessment, site photographs, property 
interest documentation, other government approvals, environmental documentation, 
local government approval, a processing fee and confirmation of posting a public notice. 
Respondents did not respond to this letter for more than three years, until May 4, 2022. 
(VR&C Exhibits 23 and 27) 

N. On November 8, 2021, through Mr. Herbst, Respondents informed BCDC staff that they 
were prepared to proceed with a permit application for the solar power plant. (VR&C 
Exhibit 24) 

O. On November 16, 2021, staff informed Respondents, through Mr. Herbst, that they 
should proceed with filing its pending incomplete application or start with a new 
application and that in both cases maximum feasible public access would be required at 
the site. (VR&C Exhibit 24) 

P. On December 9, 2021, BCDC staff met with Mr. Ashwin Gulati, on behalf of 
Respondents, and stated that they needed to complete their pending incomplete 
application for the solar power plant. (VR&C Exhibits 25 & 26)   

Q. On January 27, 2022, Respondents, through Mr. Gulati, stated to staff that they were 
assembling a new team to address the BCDC matter and that he would reach back out in 
several weeks. On April 5 and 13, 2022, Mr. Gulati informed staff that Respondents had 
retained WRA Consultants to assist them with the BCDC requirements and that they 
would respond to BDC within a few weeks. On April 6, 2022, staff informed 

RED Exhibit A



Joe and Heidi Shekou  Page 4 
CCD2024.002.00, ER2017.004 

Respondents, through their representatives, that BCDC would be escalating the case to 
formal enforcement, but urged them to continue with the permitting process (VR&C 
Exhibit 25) 

R. On May 4, 2022, Respondents responded to staff’s application filing letter, dated March
18, 2019, by submitting a letter and updated project description. (VR&C Exhibit 27)

S. On May 27, 2022, Respondents, through Mr. Gulati, requested coordination with BCDC
on development of the Bay Trail segment. (VR&C Exhibit 28)

T. On June 3, 2022, BCDC staff responded to Respondents’ application submittal, dated
May 4, 2022, by requesting additional information necessary to file the permit
application as complete. (VR&C Exhibit 26)

U. On June 21, 2022, Mr. Gulati stated that he had met with the owners and requested a
meeting with BCDC staff to discuss next steps, which was scheduled for June 29, 2022.
(VR&C Exhibit 29)

V. On June 29, 2022, staff informed Respondents, through Mr. Gulati, to contact staff with
permitting questions and, stated that a formal enforcement proceeding was imminent.
(VR&C Exhibit 30)

W. On June 30, 2022, Respondents, through Mr. Herbst, requested a meeting with BCDC
staff to discuss a “best path forward to achieve maximum safe public access to the
property.” (VR&C Exhibit 31)

X. On July 1, 2022, Respondents, through Mr. Herbst, stated that they had recently made a
resubmittal to BCDC and received the staff’s response. Mr. Herbst stated Respondents
wanted to meet with staff to better understand staff’s expectations of maximum
feasible public access. Mr. Herbst was subsequently referred to BCDC Permits staff to
discuss permitting questions. (VR&C Exhibit 32)

Y. On September 19, 2022, Mr. Herbst provided BCDC with an updated public access plan,
dated September 15, 2022, prepared by Vallier Design. (VR&C Exhibits 34 and 35)

Z. On November 19, 2022, Ms. Katharine Pan responded to the updated plan submittal
dating from September 19, 2022, requesting changes to the plans. (VR&C Exhibit 34)

AA. On February 13, 2024, BCDC enforcement staff notified Respondents that the Executive 
Director had rescinded the opportunity to resolve this case using the standardized fine 
process, pursuant to BCDC Regulation 11390. VR&C (Exhibit 36) 

Legal Findings 

A. The Commission finds that Respondent has violated and is violating Section 66632(a) of
the McAteer-Petris Act since January 2016, when solar power plant construction
commenced, and since May 2018, when crushed asphalt was placed onsite to elevate
the grade to allow for solar panel maintenance.
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B. The Commission finds that BCDC staff correctly identified one distinct violation of the
law in this matter.

C. The Commission finds that based on the factors provided by MPA Section 66641.9, a
$30,000 penalty for the single violation is appropriate.

D. The Commission finds that the nature and extent of harm caused by the legal violation is
moderate. Respondent has been operating a solar power plant for at least eight years
with no BCDC authorization and no public access. With the provision of maximum
feasible public access consistent with the project as provided by the McAteer Petris Act
Section 66632.4, the portion of the solar power plant operation within the
Commission’s shoreline band jurisdiction should be eligible for after-the-fact
authorization. Although, the public has permanently lost the opportunity to enjoy a
shoreline public access benefit that should have been in place at least since solar power
plant operation commenced in January 2016, a period of more than eight years.

E. The Commission finds that while the violation may be susceptible to resolution through
retroactive authorization, the public has been deprived of any public access at this site
consistent with the project for more than eight years since its construction as described
in Legal Finding D above.

F. The Commission finds the cost to the state in pursing this case since 2018 has been high
as BCDC staff has been working with Respondent for more than eight years to cause
them to submit a permit application.

G. The Commission finds that Respondents are culpable for the violation due to their
failure to: 1. Contact BCDC prior to commencing solar power plant construction in
January 2016; 2. Submit a fileable application between at least 2018, when BCDC first
contacted Respondents, and the present; and 3. Obtain after-the-fact authorization and
provide public access between January 2016 and the present.

H. The Commission finds that as Respondents did not avail of the opportunity to submit
any defenses, including regarding their ability to pay, the Commission cannot consider
potentially mitigating factors and imposition of the full penalty is appropriate.

I. Based on these penalty factors, the Commission finds that an $1,200 penalty per day for
the failure to obtain a BCDC permit prior to commencing construction is appropriate.

J. The Commission finds that Respondent has been responsible for the McAteer-Petris Act
violation since January 2016 through the present, a period of at least 2,965 days or
more than eight years.

K. The Commission thus finds that the violation is subject to the maximum penalty allowed
by the McAteer-Petris Act: $30,000.

L. The Commission finds that Respondents have received due process in the prosecution of
this enforcement matter to date.
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IV. Terms

A. The Executive Director may, at his discretion, grant an extension of time for
demonstrated good cause to comply with any provision of this Order.

B. Respondents must strictly conform to the express terms of this Order.  Under Cal. Gov.
Code § 66641, any person who intentionally or negligently violates any part of any
cease-and-desist order issued by the Commission may be liable civilly in the sum of up
to $6,000 for each day in which such violations persist.  In addition, upon the failure of
any person to comply with any cease-and-desist order issued by the Commission and
upon the request of the Commission, the Attorney General of the State of California
may petition the superior court for the issuance of a preliminary or permanent
injunction, or both, restraining the person or persons from continuing any activity in
violation of the cease-and-desist order.

C. This Order does not affect any duties, rights, or obligations established under private
agreements or by the laws and regulations of other public bodies.

D. This Order does not constitute a recognition of property rights.

E. This Order is effective upon issuance thereof.

IV. Judicial Review

A. Under Cal. Gov. Code §§ 66639 & 66641.7(a), within thirty (30) days after service of a
copy of a cease-and-desist order and civil penalty order issued by the Commission, an
aggrieved party may file with the superior court a petition of writ of mandate for review
of the order pursuant to Section 1094.5 of the Code of Civil Procedure.

Executed at San Francisco, California, on behalf of the San Francisco Bay Conservation and 
Development Commission on the date first above written.   

_________________________________________  ______________________ 
LAWRENCE J. GOLDZBAND, BCDC Executive Director Date 
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Full Commission Motion and Action: 

Please check one of the four boxes indicating your decision, then sign and return the 
memorandum to BCDC Staff:  

 By a vote of __ yeses, __ noes, and __ abstentions, the Commission concurs with the
Enforcement Committee’s Recommended Enforcement Decision and issues the proposed Cease
and Desist and Civil Penalty Order.

 By a vote of __ yeses, __ noes, and __ abstentions, the Commission votes to dismiss this
matter and declines to issue the proposed Cease and Desist and Civil Penalty Order for the
reasons specified in the attached memorandum.

 By a vote of __ yeses, __ noes, and __ abstentions, the Commission votes to remand the
matter back to the Enforcement Committee for further action for the reasons specified in the
attached memorandum.
 By a vote of __ yeses, __ noes, and __ abstentions, the Commission rejects the Enforcement
Committee’s Recommended Enforcement Decision and decides to consider the entire matter
de novo at the Commission meeting on _________.

______________________________________  
Zachary Wasserman, Commission Chair  
San Francisco Bay Conservation and Development Commission 

___________ 
Date:  

RED Exhibit A



From: Robert Herbst
To: katharine.pan@bcdc.ca.gov
Cc: Klein, Adrienne@BCDC; Joe Shekou
Subject: RE: BCDC/ Solar Farm - Bay Trail
Date: Wednesday, February 14, 2024 4:59:41 PM

Hi Katherine,

Adrienne Klein sent over the below email from you to me.  I’m not really sure what happened, but
we’re eager to get the permit application back on track now and get the trail built.

In answer to your comments/questions, we’ll revisit with the designer whether we can squeeze out
any extra space between the trail and the solar farm fence.

Regarding Powerplant Park, we are using the same designer as them (Vallier Design Associates), and
our trail segment is specifically designed to mate with their trail segment. 

The eastern end of the trail returns to Elmar Court because there is a wide and deep tidal drainage
ditch that separates the solar farm from Goodrick Avenue.  The only crossing of that ditch is located
at Elmar Court.  The existing Bay Trail segment is actually located on the opposite side of Goodrick
Avenue from the solar farm.  Therefore the safest Goodrick crossing point (and the natural location
for a crosswalk) is at the Elmar Court/Goodrick Avenue intersection.  Elmar Court is paved and
maintained by the City of Richmond.  There is no curb and gutter along Elmar Court, so the new
paved trail will meet the existing Elmar Court pavement section at grade.   We will add a Bay Trail
sign at this junction.

I’ll reach back out to Vallier Design Associates to make the changes discussed above and finalize and
resubmit our permit application.  Please let me know if you have any further questions/comments
on the information provided above.

Best,
Bob Herbst
JHS Properties
415-472-7700

From: Klein, Adrienne@BCDC <adrienne.klein@bcdc.ca.gov> 
Sent: Wednesday, February 14, 2024 12:30 PM
To: Robert Herbst <rherbst@jhsproperties.net>; sapidrood@yahoo.com; Joe Shekou
<jshekou@jhsproperties.net>
Cc: shasa_curl@ci.richmond.ca.us; irene_lozano@ci.richmond.ca.us; Malan, Margie@BCDC
<margie.malan@bcdc.ca.gov>
Subject: 2024.02.14_ER2017.004.00Includes2022.11.19PanEmail

Dear Bob,

RED Exhibit B1

mailto:rherbst@jhsproperties.net
mailto:katharine.pan@bcdc.ca.gov
mailto:adrienne.klein@bcdc.ca.gov
mailto:jshekou@jhsproperties.net


Many thanks for communicating Joe’s preference to receive BCDC communication by email AND US
post. We can and will oblige. Is this the address he prefers or is there another: Joe and Heidi
Shekou, 2165 Francisco Boulevard, San Rafael, CA 94901 

I have copy and pasted the email content that you have requested and were unable to read as an
attachment.

Sincerely,

Adrienne

BEGINNING
From:

OF PASTED EMAIL COMMUNICATION YOU REQUESTED

Sent on: Saturday, November 19, 2022 1:00:49 AM
To: Robert Herbst rherbst@jhsproperties.net
CC: Gaffney, Andrea@BCDC andrea.gaffney@bcdc.ca.gov; Plater,

Brent@BCDC brent.plater@bcdc.ca.gov
Subject: RE: BCDC/ Solar Farm - Bay Trail

Hi Bob,
Thanks for your patience. Our only major comment after reviewing the design is that it would be
better if there were 18-24 inches of space between the fence and the edge of the trail so that the
full width of the trail could be used. We also have a few questions about the trail connections,
below. You can either address these now or as part of your application materials, we just want to
make sure we understand what’s happening around the trail connections and may have additional
questions or comments about the details.

1. Have you communicated with the Powerplant Park project proponents about how this will
connect to their segment? I think you mentioned you were in contact, so it would be great to
hear a little about that planning if you’ve discussed it.

2. For the eastern end of the trail, how does he segment eventually connect to the shared path
on Goodrick? Would it be more effective to connect the trail to Goodrick rather than Elmar, or
is there reason you’re proposing Elmar? Can you tell us a little more about the end of the trail,
how it’s graded/striped/signed to be a smooth connection?

Katharine Pan
Principal Shoreline Development Analyst
Direct: (415) 352-3650 | katharine.pan@bcdc.ca.gov

San Francisco Bay Conservation and Development Commission
Bay Area Metro Center
375 Beale Street, Ste. 510
San Francisco, CA 94105
Main: (415) 352-3600
www.bcdc.ca.gov | @SFBCDC
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From: Robert Herbst rherbst@jhsproperties.net
Sent: Monday, October 17, 2022 3:20 PM
To: Plater, Brent@BCDC brent.plater@bcdc.ca.gov; Pan, Katharine@BCDC
katharine.pan@bcdc.ca.gov
Subject: FW: BCDC/ Solar Farm - Bay Trail

Hi Brent & Katharine,
Just following up on the email below.  Any comments or should we proceed with a revised
application?
Thanks,
Bob

From: Robert Herbst
Sent: Monday, September 19, 2022 11:06 AM
To: Plater, Brent@BCDC <brent.plater@bcdc.ca.gov>; Pan, Katharine@BCDC
<katharine.pan@bcdc.ca.gov>
Subject: FW: BCDC/ Solar Farm - Bay Trail

Hi Brent & Katherine,

Vallier Design has completed their plan showing the trail looping around the solar farm back to
Goodrick Avenue, as you requested in our last discussions.  To do a full 12 foot paved trail plus 3 foot
shoulders on each side will require moving the existing fence and removing some solar panels at the
ends of the panel rows.  That’s what we show on the attached plan, but ideally we’d like to reduce
the paved trail section in this area (Section B) to 10 feet to avoid the need to remove solar panels. 
Please let us know if that might be a possibility, and provide any other feedback you have on the
drawing.  We’re ready to resubmit for BCDC review and approval.

Best,
Bob Herbst
JHS Properties
415-472-7700

It’s going to require moving the perimeter fence and some solar panels at the ends of the

We’ve managed to fit it in without removing any solar panels, but it did require us to move the
existing perimeter fence right up against the back of the solar panels. 

This creates a bunch of dead ends in the panel rows, which makes maintenance more difficult and
time consuming, but we’ll deal with it. 

It requires us to move the existing perimeter fence along the gun club property boundary

From: Ashwin Gulati <ashwingulati@gmail.com>
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Sent: Thursday, September 15, 2022 3:39 PM
To: Robert Herbst <rherbst@jhsproperties.net>
Cc: Joe Shekou <Sapidrood@yahoo.com>
Subject: BCDC/ Solar Farm - Bay Trail

Bob, 

Attached are the updated plans with rails removed….Vallier recommends having some sort of barrier
at the edge of the trail if there is a drop off of more than 2”

Let’s see what BCDC says and take it from there.

Ashwin
END OF PASTED EMAIL COMMUNICATION YOU REQUESTED

From: Robert Herbst <rherbst@jhsproperties.net>
Date: Tuesday, February 13, 2024 at 4:23 PM
To: Klein, Adrienne@BCDC <adrienne.klein@bcdc.ca.gov>, sapidrood@yahoo.com
<sapidrood@yahoo.com>, Joe Shekou <jshekou@jhsproperties.net>
Cc: shasa_curl@ci.richmond.ca.us <shasa_curl@ci.richmond.ca.us>,
irene_lozano@ci.richmond.ca.us <irene_lozano@ci.richmond.ca.us>, Malan, Margie@BCDC
<margie.malan@bcdc.ca.gov>
Subject: RE: 2024.02.12_ER2017.004.00NoticeOfRecission and Request for Permission to
Communicate by Electronic Mail

Hi Adrienne,

Joe asked if you could continue to send postal communications along with email copies.  We’ve had
some recent hacking of our email accounts here so we prefer not to trust it as our sole means of
communication given the nature of the correspondence.

Also could you please try resending the Nov. 2022 BCDC communication, I believe you said from
Katherine Pan?  We weren’t able to open the file format in which it was sent.  You could try simply
forwarding the original email over to us if that works for you.  As I said yesterday, we’d like to
respond back to Katherine ASAP and get the permit application back on track.

Best,
Bob Herbst
JHS Properties
415-472-7700

From: Klein, Adrienne@BCDC <adrienne.klein@bcdc.ca.gov> 
Sent: Monday, February 12, 2024 4:03 PM
To: sapidrood@yahoo.com; Joe Shekou <jshekou@jhsproperties.net>
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Cc: shasa_curl@ci.richmond.ca.us; irene_lozano@ci.richmond.ca.us; Robert Herbst
<rherbst@jhsproperties.net>; Malan, Margie@BCDC <margie.malan@bcdc.ca.gov>
Subject: 2024.02.12_ER2017.004.00NoticeOfRecission and Request for Permission to Communicate
by Electronic Mail

024.02.12_ER2017.004.00
Notice Of Recission
Request for Permission to Communicate by Electronic Mail

Dear Joe Shekou,

Please see:

1. The attached letter, being resent to include Bob Herbst at his correct email address (our
apologies for the typo this morning), which rescinds your opportunity to resolve the
enforcement case involving an unauthorized solar farm, using standardized fines. BCDC plans
to issue a Violation Report and Complaint this week, which will lead to two public hearings
and likely a cease and desist and civil penalty order; and

2. BCDC’s last communication to you, care of Mr. Herbst, sent in November 2022, a copy of
which Mr. Herbst asked me to reshare during a telephone conversation we completed 15
minutes ago.

Please advise if you’d prefer to receive the Violation Report and Complaint, and its attachments, and
all subsequent communications from BCDC, by email or by US postal service?

As Mr. Herbst noted during our call, you may certainly proceed with filing your BCDC application
concurrently with the enforcement proceeding. Katharine Pan is still the BCDC contact for the
application process and I would welcome to be copied.

Sincerely,

Adrienne Klein
415-352-3609

From: Malan, Margie@BCDC <margie.malan@bcdc.ca.gov>
Date: Monday, February 12, 2024 at 9:57 AM
To: sapidrood@yahoo.com <sapidrood@yahoo.com>
Cc: rherbst@jhsproperties.com <rherbst@jhsproperties.com>, ashwingulati@gmail.com
<ashwingulati@gmail.com>, shasa_curl@ci.richmond.ca.us <shasa_curl@ci.richmond.ca.us>,
irene_lozano@ci.richmond.ca.us <irene_lozano@ci.richmond.ca.us>, Klein, Adrienne@BCDC
<adrienne.klein@bcdc.ca.gov>
Subject: 2024.02.1_ER2017.004.00NoticeOfRecission
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Dear Joe and Heidi Shekou:

Please see attached letter on behalf of Adrienne Klein. If you have any questions, please contact
Adrienne by phone at 415-352-3609 or by email at adrienne.klein@bcdc.ca.gov.

Sincerely,

Margie F. Malan, Legal Secretary
San Francisco Bay Conservation and Development Commission (BCDC)
Bay Area Metro Center
375 Beale St, Suite 510, San Francisco, CA 94105
Direct: (415) 352-3675
Main:   (415) 352-3600
Email: margie.malan@bcdc.ca.gov
Website: www.bcdc.ca.gov
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From: Klein, Adrienne@BCDC
To: Robert Herbst; Joe Shekou
Cc: Pan, Katharine@BCDC; Trujillo, Matthew@BCDC
Subject: Re: 2024.03.26 BCDC Solar Farm -Bay Trail
Date: Tuesday, March 26, 2024 2:28:19 PM

Dear Bob,

I am confirming receipt of this email and the updated plans, which will be reviewed by BCDC staff.
However, as noted in my email  this morning, please reply in full to the letter dated June 3, 2022, to
file your application as complete.

I don’t expect that the BCDC staff will postpone the hearing but your request is copied to Matthew
Trujillo, who will correct me if I am mistaken.

Sincerely,

Adrienne Klein

From: Robert Herbst <rherbst@jhsproperties.net>
Date: Tuesday, March 26, 2024 at 2:22 PM
To: Klein, Adrienne@BCDC <adrienne.klein@bcdc.ca.gov>, Joe Shekou
<jshekou@jhsproperties.net>
Cc: Pan, Katharine@BCDC <katharine.pan@bcdc.ca.gov>, Trujillo, Matthew@BCDC
<Matthew.Trujillo@bcdc.ca.gov>
Subject: RE: 2024.03.26 BCDC Solar Farm -Bay Trail

Hi Adrienne,

We just received the revised project plans (attached) from Vallier Design Associates, which
address Katherine Pan’s comments in the chain below.  We would like to request a
postponement of the enforcement hearing to give us time to complete the BCDC application
based on these revised plans.  If no postponement can be granted, we will of course attend
the hearing, but either way as we have stated, our intention has been and remains to complete
the proposed trail alignment in accordance with recommendations we have received from
BCDC staff.

Best,
Bob Herbst
JHS Properties
415-472-7700

From: Klein, Adrienne@BCDC <adrienne.klein@bcdc.ca.gov> 
Sent: Tuesday, March 26, 2024 11:59 AM
To: Robert Herbst <rherbst@jhsproperties.net>; Joe Shekou <jshekou@jhsproperties.net>
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Cc: Pan, Katharine@BCDC <katharine.pan@bcdc.ca.gov>; Trujillo, Matthew@BCDC
<Matthew.Trujillo@bcdc.ca.gov>
Subject: 2024.03.26 BCDC Solar Farm -Bay Trail

Dear Joe Shekou and Bob Herbst,

This morning, I called both of you to check in about the formal enforcement proceeding commenced

by BCDC on February 16th with the issuance of a Violation Report and Complaint to address the
unauthorized solar farm operating in Richmond.

I did not reach either of you. I left a message for Bob and, when trying to reach Joe, Nima answered
the telephone and referred me to Len Nibby. When I stated I had left a message for Bob, Nima
confirmed that he represents Joe and that Bob would call me back.

BCDC emailed and mailed a Violation Report and Complaint (VR&C) on February 16, 2024. On or
before March 22, 2024, we expected, but did not receive, a Statement of Defense (SOD). The
deadline to submit the SOD has passed.

As noted in the VR&C, the public is hearing scheduled for April 11, 2024. On Friday, March 29, 2024,
BCDC staff will mail a Recommended Enforcement Decision and Proposed Cease and Desist and Civil
Penalty Order to the BCDC Enforcement Committee, to be considered at the public hearing on April
11, 2024. Please plan to attend this hearing, which you may do either in person at 375 Beale Street
in SF or virtually via Zoom.

As noted below, on February 14, 2024, Bob wrote to Katharine Pan stating that that he would
update the application with the information staff needs to file it as complete. Between February 14
and today, I find no record that you have submitted any updated application filing materials.

Please respond immediately and in full to BCDC’s letter, dated June 3, 2022, and email, dated
November 19, 2022 (both attached) by : 1. Providing an explanation of how the project is consistent
with San Francisco Bay Plan Policy 1 regarding maximum feasible public access; 2. Addressing
whether and how staff’s December 9, 2021, guidance has been considered; 3. Providing additional
public access details and dimensions on the project plans, including relocating portions of the
unauthorized fence and solar panels away from the edge of the decomposed granite trail shoulder
so that the public can use the full width of the shoreline pathway; 4. Providing a revised total project
cost to assess the appropriate application fee; and 5. Providing a copy of the environmental
documentation required by CEQA.

Sincerely,

Adrienne Klein
415-352-3609

From: Robert Herbst <rherbst@jhsproperties.net>
Date: Wednesday, February 14, 2024 at 4:59 PM
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To: Pan, Katharine@BCDC <katharine.pan@bcdc.ca.gov>
Cc: Klein, Adrienne@BCDC <adrienne.klein@bcdc.ca.gov>, Joe Shekou
<jshekou@jhsproperties.net>
Subject: RE: BCDC/ Solar Farm - Bay Trail

Hi Katherine,

Adrienne Klein sent over the below email from you to me.  I’m not really sure what happened, but
we’re eager to get the permit application back on track now and get the trail built.

In answer to your comments/questions, we’ll revisit with the designer whether we can squeeze out
any extra space between the trail and the solar farm fence.

Regarding Powerplant Park, we are using the same designer as them (Vallier Design Associates), and
our trail segment is specifically designed to mate with their trail segment. 

The eastern end of the trail returns to Elmar Court because there is a wide and deep tidal drainage
ditch that separates the solar farm from Goodrick Avenue.  The only crossing of that ditch is located
at Elmar Court.  The existing Bay Trail segment is actually located on the opposite side of Goodrick
Avenue from the solar farm.  Therefore the safest Goodrick crossing point (and the natural location
for a crosswalk) is at the Elmar Court/Goodrick Avenue intersection.  Elmar Court is paved and
maintained by the City of Richmond.  There is no curb and gutter along Elmar Court, so the new
paved trail will meet the existing Elmar Court pavement section at grade.   We will add a Bay Trail
sign at this junction.

I’ll reach back out to Vallier Design Associates to make the changes discussed above and finalize and
resubmit our permit application.  Please let me know if you have any further questions/comments
on the information provided above.

Best,
Bob Herbst
JHS Properties
415-472-7700

From: Klein, Adrienne@BCDC <adrienne.klein@bcdc.ca.gov> 
Sent: Wednesday, February 14, 2024 12:30 PM
To: Robert Herbst <rherbst@jhsproperties.net>; sapidrood@yahoo.com; Joe Shekou
<jshekou@jhsproperties.net>
Cc: shasa_curl@ci.richmond.ca.us; irene_lozano@ci.richmond.ca.us; Malan, Margie@BCDC
<margie.malan@bcdc.ca.gov>
Subject: 2024.02.14_ER2017.004.00Includes2022.11.19PanEmail

Dear Bob,
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Many thanks for communicating Joe’s preference to receive BCDC communication by email AND US
post. We can and will oblige. Is this the address he prefers or is there another: Joe and Heidi
Shekou, 2165 Francisco Boulevard, San Rafael, CA 94901 

I have copy and pasted the email content that you have requested and were unable to read as an
attachment.

Sincerely,

Adrienne

BEGINNING
From:

OF PASTED EMAIL COMMUNICATION YOU REQUESTED

Sent on: Saturday, November 19, 2022 1:00:49 AM
To: Robert Herbst rherbst@jhsproperties.net
CC: Gaffney, Andrea@BCDC andrea.gaffney@bcdc.ca.gov; Plater,

Brent@BCDC brent.plater@bcdc.ca.gov
Subject: RE: BCDC/ Solar Farm - Bay Trail

Hi Bob,
Thanks for your patience. Our only major comment after reviewing the design is that it would be
better if there were 18-24 inches of space between the fence and the edge of the trail so that the
full width of the trail could be used. We also have a few questions about the trail connections,
below. You can either address these now or as part of your application materials, we just want to
make sure we understand what’s happening around the trail connections and may have additional
questions or comments about the details.

1. Have you communicated with the Powerplant Park project proponents about how this will
connect to their segment? I think you mentioned you were in contact, so it would be great to
hear a little about that planning if you’ve discussed it.

2. For the eastern end of the trail, how does he segment eventually connect to the shared path
on Goodrick? Would it be more effective to connect the trail to Goodrick rather than Elmar, or
is there reason you’re proposing Elmar? Can you tell us a little more about the end of the trail,
how it’s graded/striped/signed to be a smooth connection?

Katharine Pan
Principal Shoreline Development Analyst
Direct: (415) 352-3650 | katharine.pan@bcdc.ca.gov

San Francisco Bay Conservation and Development Commission
Bay Area Metro Center
375 Beale Street, Ste. 510
San Francisco, CA 94105
Main: (415) 352-3600
www.bcdc.ca.gov | @SFBCDC
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From: Robert Herbst rherbst@jhsproperties.net
Sent: Monday, October 17, 2022 3:20 PM
To: Plater, Brent@BCDC brent.plater@bcdc.ca.gov; Pan, Katharine@BCDC
katharine.pan@bcdc.ca.gov
Subject: FW: BCDC/ Solar Farm - Bay Trail

Hi Brent & Katharine,
Just following up on the email below.  Any comments or should we proceed with a revised
application?
Thanks,
Bob

From: Robert Herbst
Sent: Monday, September 19, 2022 11:06 AM
To: Plater, Brent@BCDC <brent.plater@bcdc.ca.gov>; Pan, Katharine@BCDC
<katharine.pan@bcdc.ca.gov>
Subject: FW: BCDC/ Solar Farm - Bay Trail

Hi Brent & Katherine,

Vallier Design has completed their plan showing the trail looping around the solar farm back to
Goodrick Avenue, as you requested in our last discussions.  To do a full 12 foot paved trail plus 3 foot
shoulders on each side will require moving the existing fence and removing some solar panels at the
ends of the panel rows.  That’s what we show on the attached plan, but ideally we’d like to reduce
the paved trail section in this area (Section B) to 10 feet to avoid the need to remove solar panels. 
Please let us know if that might be a possibility, and provide any other feedback you have on the
drawing.  We’re ready to resubmit for BCDC review and approval.

Best,
Bob Herbst
JHS Properties
415-472-7700

It’s going to require moving the perimeter fence and some solar panels at the ends of the

We’ve managed to fit it in without removing any solar panels, but it did require us to move the
existing perimeter fence right up against the back of the solar panels. 

This creates a bunch of dead ends in the panel rows, which makes maintenance more difficult and
time consuming, but we’ll deal with it. 

It requires us to move the existing perimeter fence along the gun club property boundary

From: Ashwin Gulati <ashwingulati@gmail.com>
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Sent: Thursday, September 15, 2022 3:39 PM
To: Robert Herbst <rherbst@jhsproperties.net>
Cc: Joe Shekou <Sapidrood@yahoo.com>
Subject: BCDC/ Solar Farm - Bay Trail

Bob, 

Attached are the updated plans with rails removed….Vallier recommends having some sort of barrier
at the edge of the trail if there is a drop off of more than 2”

Let’s see what BCDC says and take it from there.

Ashwin
END OF PASTED EMAIL COMMUNICATION YOU REQUESTED

From: Robert Herbst <rherbst@jhsproperties.net>
Date: Tuesday, February 13, 2024 at 4:23 PM
To: Klein, Adrienne@BCDC <adrienne.klein@bcdc.ca.gov>, sapidrood@yahoo.com
<sapidrood@yahoo.com>, Joe Shekou <jshekou@jhsproperties.net>
Cc: shasa_curl@ci.richmond.ca.us <shasa_curl@ci.richmond.ca.us>,
irene_lozano@ci.richmond.ca.us <irene_lozano@ci.richmond.ca.us>, Malan, Margie@BCDC
<margie.malan@bcdc.ca.gov>
Subject: RE: 2024.02.12_ER2017.004.00NoticeOfRecission and Request for Permission to
Communicate by Electronic Mail

Hi Adrienne,

Joe asked if you could continue to send postal communications along with email copies.  We’ve had
some recent hacking of our email accounts here so we prefer not to trust it as our sole means of
communication given the nature of the correspondence.

Also could you please try resending the Nov. 2022 BCDC communication, I believe you said from
Katherine Pan?  We weren’t able to open the file format in which it was sent.  You could try simply
forwarding the original email over to us if that works for you.  As I said yesterday, we’d like to
respond back to Katherine ASAP and get the permit application back on track.

Best,
Bob Herbst
JHS Properties
415-472-7700

From: Klein, Adrienne@BCDC <adrienne.klein@bcdc.ca.gov> 
Sent: Monday, February 12, 2024 4:03 PM
To: sapidrood@yahoo.com; Joe Shekou <jshekou@jhsproperties.net>
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Cc: shasa_curl@ci.richmond.ca.us; irene_lozano@ci.richmond.ca.us; Robert Herbst
<rherbst@jhsproperties.net>; Malan, Margie@BCDC <margie.malan@bcdc.ca.gov>
Subject: 2024.02.12_ER2017.004.00NoticeOfRecission and Request for Permission to Communicate
by Electronic Mail

024.02.12_ER2017.004.00
Notice Of Recission
Request for Permission to Communicate by Electronic Mail

Dear Joe Shekou,

Please see:

1. The attached letter, being resent to include Bob Herbst at his correct email address (our
apologies for the typo this morning), which rescinds your opportunity to resolve the
enforcement case involving an unauthorized solar farm, using standardized fines. BCDC plans
to issue a Violation Report and Complaint this week, which will lead to two public hearings
and likely a cease and desist and civil penalty order; and

2. BCDC’s last communication to you, care of Mr. Herbst, sent in November 2022, a copy of
which Mr. Herbst asked me to reshare during a telephone conversation we completed 15
minutes ago.

Please advise if you’d prefer to receive the Violation Report and Complaint, and its attachments, and
all subsequent communications from BCDC, by email or by US postal service?

As Mr. Herbst noted during our call, you may certainly proceed with filing your BCDC application
concurrently with the enforcement proceeding. Katharine Pan is still the BCDC contact for the
application process and I would welcome to be copied.

Sincerely,

Adrienne Klein
415-352-3609

From: Malan, Margie@BCDC <margie.malan@bcdc.ca.gov>
Date: Monday, February 12, 2024 at 9:57 AM
To: sapidrood@yahoo.com <sapidrood@yahoo.com>
Cc: rherbst@jhsproperties.com <rherbst@jhsproperties.com>, ashwingulati@gmail.com
<ashwingulati@gmail.com>, shasa_curl@ci.richmond.ca.us <shasa_curl@ci.richmond.ca.us>,
irene_lozano@ci.richmond.ca.us <irene_lozano@ci.richmond.ca.us>, Klein, Adrienne@BCDC
<adrienne.klein@bcdc.ca.gov>
Subject: 2024.02.1_ER2017.004.00NoticeOfRecission
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Dear Joe and Heidi Shekou:

Please see attached letter on behalf of Adrienne Klein. If you have any questions, please contact
Adrienne by phone at 415-352-3609 or by email at adrienne.klein@bcdc.ca.gov.

Sincerely,

Margie F. Malan, Legal Secretary
San Francisco Bay Conservation and Development Commission (BCDC)
Bay Area Metro Center
375 Beale St, Suite 510, San Francisco, CA 94105
Direct: (415) 352-3675
Main:   (415) 352-3600
Email: margie.malan@bcdc.ca.gov
Website: www.bcdc.ca.gov
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DocuSign Envelope ID: 7C36F36A-7CB7-4940-83B1-A5B843D62E94 

San Francisco Bay Conservation and Development Commission 
375 Beale Street, Suite 510 San Francisco, California 94105 tel 415 352 3600 fax 415 352 3606 

State of California | Gavin Newsom – Governor | info@bcdc.ca.gov | www.bcdc.ca.gov 

Via E-mail 

Mailing Date: February 16, 2024 

Joe and Heidi Shekou 
2165 Francisco Boulevard 
San Rafael, CA 94901 
Email: Sapidrood@yahoo.com and jshekou@jhsproperties.net 

SUBJECT: BCDC Enforcement Case ER2017.004.00: Commencement of Formal Enforcement 
Proceeding for an Unauthorized Solar Farm, constructed in 2016 and located at 
Freethy Boulevard/Elmar Court and Goodrick Avenue, City of Richmond, Contra 
Costa County 

Dear Joe and Heidi Shekou: 

The Executive Director is commencing Commission enforcement proceedings in accordance 
with sections 11321 through 11334 of the Commission’s regulations to correct a violation 
consisting of unauthorized construction of a solar farm in the Commission’s jurisdiction on 
property located in the City of Richmond as described above, in violation of section 66632 of 
the McAteer-Petris Act. 

Please review the enclosed Violation Report and Complaint for Administrative Civil Penalties 
and its attachments, the statement of defense form, and the Commission’s enforcement 
regulations (Chapter 13). Pursuant to regulations section 11322, within thirty-five (35) days of 
the mailing date of this notice you shall submit either (1) a certified cashier’s check in the 
amount of the proposed civil penalty or (2) the completed statement of defense form, copies of 
all documents that you want to be made part of the record of the enforcement proceeding, and 
any request to allow cross-examination in accordance with subsection (b) section 11322. 

We look forward to assisting you in resolving this enforcement matter. You can reach me by 
phone by calling 415-352-3609 or by email at adrienne.klein@bcdc.ca.gov. 

Respectfully, 

ADRIENNE KLEIN 
Principal Enforcement Analyst 
San Francisco Bay Conservation and Development Commission 
375 Beale Street, Suite 510 
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JHS Properties and Robert Herbst February 16, 2024 
Enforcement Case No. ER2017.004.00 Page 2 

San Francisco, California 94105 
Tel: 415-352-3609 
Email: adrienne.klein@bcdc.ca.gov 
Website: www.bcdc.ca.gov 

AK/mm 

Encl(s). 

cc: Robert Herbst, JHS Properties, rherbst@jhsproperties.net 
Shasa Curl, City Manager, Richmond, shasa_curl@ci.richmond.ca.us 
Irene Lozano, Executive Assistant to the City Manager, Richmond, 
irene_lozano@ci.richmond.ca.us 
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San Francisco Bay Conservation and Development Commission 
375 Beale Street, Suite 510 San Francisco, California 94105 tel 415 352 3600 fax 415 352 3606 

State of California | Gavin Newsom – Governor | info@bcdc.ca.gov | www.bcdc.ca.gov 

Number: ER2017.004.00 
Permit Application Number: M2019.004.00 

Date Mailed:  February 16, 2024 
35th Day after Mailing: March 22, 2024 
60th Day after Mailing: April 16, 2024 

Enforcement Committee Hearing Date: April 11, 2024 

 VIOLATION REPORT/COMPLAINT FOR THE IMPOSITION OF ADMINISTRATIVE CIVIL 
PENALTIES: JOE AND HEIDI SHEKOU  

 FAILURE TO RESPOND TO THIS VIOLATION REPORT/COMPLAINT FOR THE ADMINISTRATIVE 
IMPOSTION OF CIVIL PENALTIES BY COMPLETING THE ENCLOSED STATEMENT OF DEFENSE 
FORM AND ENCLOSING ALL PERTINENT DECLARATIONS UNDER PENALTY OF PERJURY, 
PHOTOGRAPHS, LETTERS AND OTHER WRITTEN DOCUMENTS COULD RESULT IN A CEASE AND 
DESIST ORDER, A PERMIT REVOCATION ORDER, OR A CIVIL PENALTY ORDER BEING ISSUED TO 
YOU OR IN A SUBSTANTIAL ADMINISTRATIVE CIVIL PENALTY BEING IMPOSED ON YOU 
WITHOUT YOUR HAVING AN OPPORTUNITY TO CONTEST THEM OR TO INTRODUCE ANY 
EVIDENCE. 

The San Francisco Bay Conservation and Development Commission is issuing this violation 
report/complaint for the administrative imposition of civil penalties and the enclosed 
statement of defense form because the Commission's staff believes that you may be 
responsible for or involved with a possible violation of either the Commission's laws or a 
Commission permit. The report contains a brief summary of all the pertinent information that 
staff currently has concerning the possible violation and references to all pertinent evidence 
that the staff currently relies on. All the evidence that this report refers to is available in the 
enforcement file for this matter located at the Commission's office or to have copies made at 
your expense or both contacting Adrienne Klein of the Commission's staff at telephone number 
415-352-3609. The staff also intends that the report inform you of the nature of the possible
violation so that you can fill out the enclosed statement of defense form and otherwise be
prepared for the Commission enforcement proceedings.

Receipt of the report and the enclosed statement of defense form is the first step in formal 
Commission enforcement proceedings. Subsequently, either the Commission or its 
enforcement committee may hold an enforcement hearing and the Commission will determine 
what, if any, enforcement action to take. 

Careful reading and a timely response to these materials is essential to allow you to present 
your side of the case to the Commission. A copy of the Commission's enforcement regulations 
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Joe and Heidi Shekou Page 2 
Enforcement Case ER2017.004.00 February 16, 2024 

is also included so that you can fully understand the Commission's enforcement procedures. If 
you have any questions concerning either the violation report, the enclosed statement of 
defense form, the procedures that the Commission and its enforcement committee follow, or 
anything else pertinent to this matter, you should contact as quickly as possible Adrienne Klein 
of the Commission's staff at telephone number 415-352-3609. Thank you for your cooperation. 

Violation Report and Complaint for Administrative Civil Liability 

1. Person or persons believed responsible for illegal activity:

Joe and Heidi Shekou (property owners of record)

2. Brief description of the nature of the illegal activity:

Unauthorized installation and use of a two-megawatt, photovoltaic solar farm and wire mesh 
security fence, partially located within the Commission’s jurisdiction. At least a single 
unauthorized placement of crushed asphalt to raise the site elevation around the solar panel. 
(Exhibit 1) 

3. Description of and location of property on which illegal activity occurred:

The solar farm is located on four parcels (APNs 408-220-006, -007, -035, and -048) comprising 
approximately eight acres located north and west of Elmar Court that commences at Goodrick 
Avenue in Richmond, Contra Costa County. San Francisco Bay bounds the property to its west, 
east, and to its north via a tidal marsh and a tidally influenced channel located on two of 
Respondent’s parcels, placing the solar farm partially within BCDC’s 100-foot shoreline band 
jurisdiction. (Exhibits 2) 

4. Name of owner, lessee (if any), and other person(s) (if any) who controls property on which
illegal activity occurred:

Joe and Heidi Shekou (Exhibit 2) 

5. Approximate date (and time if pertinent and known) illegal activity occurred:

January 2016, when solar farm construction commenced, and May 2018, when crushed asphalt 
was placed onsite to elevate the grade to allow for solar panel maintenance. These violations 
persist to the present. (Exhibits 19) 

6. Summary of all pertinent information currently known to the staff in the form of proposed
findings with references to all pertinent supporting evidence contained in the staff's
enforcement file (The file is available at the Commission's offices for you to review. You
should call the above listed staff enforcement officer to arrange to review or copy the file.):

A. On August 15, 1977, BCDC issued Claim of Exemption No. CE 74-15 to Elmer J. Freethy, a
former owner of the property that is the subject of this VR&C. The Commission’s
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Joe and Heidi Shekou Page 3 
Enforcement Case ER2017.004.00 February 16, 2024 

resolution on this matter occurred on May 5, 1977. Specifically, CE 74-15 was for the 
following project: 

a. To complete a road system that had been under construction since 1963,
including the placement of fill on tidal areas running from the easterly line of the
property to the westerly line of the property.

b. To place fill behind the completed roadway system to raise the approximately
84.34 acres of land to grade according to Freethy’s development plan that he
finalized in 1964.

c. To use the 84.3- acre area for light industrial facilities and purposes. (Exhibit 3)

B. On December 17, 1979, in response to receiving a copy of a tentative subdivision map
for the Freethy Industrial Park Subdivision No. 5794 that proposed several smaller
parcels, a new road, two cul-de-sacs, and an office park that were not included in the
granted claim of exemption, BCDC informed the City of Richmond that:

a. Without a site plan, it could not be sure whether or not CE 74-15 “would apply to
the project Mr. Freethy now intend[ed] to build.”

b. “[i]f a change of use was to occur, as determined by BCDC, a permit for all
construction within 100 feet of the line of highest tidal action would be
required.”

c. “[t]he Commission could not approve a project if maximum feasible public access
consistent with the project were not provided.”

d. “[i]f uses, which the Commission believes are heavy industrial uses, are placed
on the site, and if the streets are constructed as shown on the tentative map, it
is possible that construction would be exempt from BCDC permit authority.”

Therefore, beginning in 1979, BCDC made it clear that project changes may result in CE 
74-15 becoming inapplicable and that a project other than the one described in CE 74-
15 would need a BCDC permit and would need to provide maximum feasible public
access consistent with the project. (Exhibit 4)

C. On February 6, 1980, in response to receiving and reviewing the initial study for the
then proposed Freethy Industrial Subdivision, in relevant part, staff informed the
Richmond Planning Director that, as the project applicant was Hahn Real Estate and not
Mr. Freethy, and, if equity were to pass from Mr. Freethy to a third party, it was staff’s
opinion that the exemption would not apply. Therefore, beginning in 1980, BCDC made
it clear that a transfer of interest in property title would render CE 74-15 inapplicable to
the site. (Exhibit 5)

D. On November 10, 1981, former BCDC Staff Counsel Jonathan Smith informed former
owner Elmer Freethy and then current owner Ainsley Corporation, who was in the
process of applying for regulatory project approvals from the City and the State, that:
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a. A claim of exemption issued by the Commission is personal to the applicant and
cannot be transferred when the holder of the exemption conveys the property.

b. The Ainsley Corporation would need a permit from the Commission for any
filling, dredging, or substantial change in use within the Commission’s
jurisdiction.

c. The Commission has, but as of yet had not implemented, authority to require a
permit for a subdivision.

d. The work described in the notice of application makes it appear that actual
development will involve work for which a Commission permit is required, thus,
prior to the commencement of any work, owner should contact BCDC staff to
determine what type of permit, if any, would be required.

Therefore, in 1981, BCDC reiterated its position that CE 74-15 could not be transferred 
and that a BCDC permit would be required for a project pursued by a new owner, 
including for a subdivision. (Exhibit 6) 

E. On October 23, 1989, BCDC informed Ross Kersey, a presumed former owner of
Respondents’ property, that any activity in this area could be considered the placement
of fill, extraction of materials or a substantial change in use, requiring Commission
authorization. (Exhibit 7)

Therefore, in 1989, BCDC again reiterated its position that CE 74-15 could not be
transferred and that a BCDC permit would be required for a project pursued by a new
owner.

F. On May 31, 2000, Respondents purchased the four parcels on which the unauthorized
solar farm is constructed and operating. (Exhibits 2)

G. On February 24, 2014, Kister, Savio & Rei, Inc., Land Surveyors and Civil Engineers,
prepared site plans that incompletely demarcate BCDC’s 100-foot-shoreline jurisdiction
along only the western property boundary and depict a conceptual shoreline path.
(Exhibit 8)

H. On April 28, 2014, CJC Trucking, a contractor working for Respondents, applied for City
of Richmond Grading Permit #EN14-05203 at Freethy Boulevard/Elmar Court. The
application states “Applicant is hereby made to perform grading work in accordance
with requirements of Grading Ordinance No. 4-80 N.S., as specified,” which includes
Condition 8, which states “Issuance of this permit by the City of Richmond does not
necessarily constitute full approval by all Government Agencies. Applicant shall contact
all other concerned agencies, agencies, specifically but not necessarily limited to….Bay
Conservation and Development Commission…” (Exhibit 9)

Therefore, Respondents received notice through a City permit that they must contact
other agencies, including BCDC, to inquire about needed permits to conduct grading
work.
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I. On May 2, 2014, Mr. Herbst, JHS Properties, submitted a planning application to the City
of Richmond for the Solar Farm at Freethy Industrial Park. (Exhibit 10)

J. On May 20, 2014, LSA Associates, Inc. acting on behalf of Respondents, requested a
preliminary jurisdictional determination of the extent of navigable waters of the US and
waters of the US occurring Respondents’ property. Therefore, Respondents pursued
regulatory approval from the United States Army Corps of Engineers, but did not pursue
regulatory approval from BCDC.  (Exhibit 11)

K. On June 17, 2014, the City of Richmond adopted Resolution No. 56-14, Resolution of the
City of Richmond City Council Interpreting and Implementing the Richmond General
Plan 2030 and State of California Policy Regarding Solar Energy Systems, to guide its
governance of solar farms. In relevant part, this resolution states that solar energy
systems shall be permitted ministerially under CEQA and shall not encroach on BCDC
100-foot jurisdiction without a BCDC permit. Therefore, Respondents received notice
through City Resolution No. 56-14 that they should not conduct solar farm construction
within the BCDC’s jurisdiction without a BCDC permit. (Exhibit 12)

L. On September 29, 2014, Respondents submitted an electric commercial application to
the City of Richmond to install a ground mount solar system, but they did not submit an
application to BCDC for the same. (Exhibit 13)

M. On October 9, 2014, Robert Herbst, Project Manager, on behalf of Respondents,
submitted an application for a Notice of Exemption #2014108139 under CEQA with the
City of Richmond, Department of Planning and Building, to install a 2-megawatt ground
mount photovoltaic solar system on approximately eight acres of level land at Freethy
Industrial Park. On October 10, 2014, the application was stamped filed by Contra Costa
County and stamped received by the State Clearing House. (Exhibit 14)

N. Between January and October 2016, Respondents constructed a fenced, two-megawatt
solar farm at the site without a BCDC permit. (Exhibits 19 and 20)

O. On January 18, 2017, Bruce Bayaert, a representative of Trails for Richmond Action
(TRAC), reported to BCDC that Respondents had apparently undertaken unauthorized
construction of a solar farm adjacent to Elmar Court/Freethy Boulevard without a BCDC
permit. (Exhibit 15)

P. On April 25, 2017, BCDC staff contacted Heidi Shekou, who referred staff to
Respondents’ employee, Len Nibby. (Exhibit 17)

Q. On April 25, 2017, Respondents’ Project Manager, Robert Herbst, informed BCDC staff
that Respondents had not obtained a BCDC permit prior to installing the solar farm and
security fence because they believed it was exempt from the requirement pursuant to
CE 74-15. (Exhibit 18)

R. On October 25, 2017, BCDC staff sent a notice of violations to Respondents informing
them that while staff did not dispute that CE 74-15 applies to the former placement of
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fill and grading to construct the roadway and raise the site elevation located within a 
former tidal marsh, BCDC staff did not agree that CE 74-15 applies to the solar farm 
constructed without a permit by subsequent property owners because:  

a. The solar farm is not within the scope of the project for which Freethy was
issued CE 74-15 because it was not constructed in accordance with the plans
incorporated with the Claim of Exemption;

b. CE 74-15 has been abandoned pursuant to BCDC Regulation Section 10921 and
no longer applies to the property, for reasons addressed in detail in the letter;
and

c. The project was not constructed in accordance with the plans incorporated with
CE 74-15. (Exhibit 18)

As such, BCDC informed Respondents that because CE 74-15 did not apply to the solar 
farm project, they must apply to BCDC for an after-the-fact permit to install the solar 
panels and fence and must include a public access proposal. This notice initiated the 
accrual of standardized fines. (Exhibit 18) 

S. On June 22, 2017, BCDC staff established Enforcement Case ER2017.004.00, noting the
existence of CE 74-15. (Exhibit 16)

T. On December 7, 2017, a meeting occurred with the following attendees: Joe Shekou,
owner, Bob Herbst, son-in-law to Respondents, Ivo Keller, lawyer for Respondents, John
Bowers, BCDC staff counsel, and BCDC staff Adrienne Klein and Matthew Trujillo.

a. Respondents described the solar farm project and their position with regard to
CE 74-15.

b. BCDC Staff stated that they did not believe that CE 74-15 applied to the solar
farm; a BCDC permit is necessary; the property is located within the 100-
footshoreline band; the Respondents must provide maximum feasible public
access consistent with the project.
(Exhibit 19)

U. On February 5, 2018, Mr. Keller submitted a letter titled “Confidential Settlement
Communication” to BCDC staff. The majority of the letter provides Respondents’
support for its interpretation that CE 74-15 applies to the property/project. The letter
also contains a settlement offer, later rejected by staff. (This letter is not attached due
to the portion of its content related to the settlement offer but, as noted in Finding W,
the legal arguments presented by Respondent are summarized and rebutted by staff
and many of its attachments, all public records, are included in this VR&C.)

V. On May 16, 2018, Len Nibby, representing Respondents, escorted BCDC staff on a site
visit. Staff took measurements from the edge of tidal marsh toward the fence both to
establish the approximate location of the shoreline band jurisdiction at the property and
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to assess whether there would be room for a shoreline public access trail adjacent to 
the existing, unauthorized fence. Staff made the following observations: 

a. At the southwest fence corner, staff measured a distance of 54.6 feet between
the fence and the inland extent of tidal marsh vegetation.

b. At the northwest fence corner, staff measured a distance of 13.8 feet between
the fence and the inland extent of tidal marsh vegetation, concluding that at this
end, there appeared to be inadequate room for shoreline access with the
existing fence location.

c. The jurisdiction along the tidal marsh is delineated by the location where the
historic fill was placed. The elevation of the land slopes up from the tidal marsh
plain.

d. The jurisdiction along the northern project boundary, also adjacent to the Rod
and Gun Club, appears to extend inland to Goodrick Avenue, and even around
the corner to the location of a culvert, located 83.4 feet from the 90’ turn. The
tide influences this entire area and marsh vegetation is also present, with the
species transitioning to brackish halfway up the channel (bulrush, alterniflora,
salt grass, pickleweed). The approximate distance from the fence to the bottom
of the slope was approximately 30 feet.

e. New fill was being imported within the area of the solar farm, which Len
described as crushed asphalt that is being laid down to raise the grade elevation
so that maintenance workers can reach the solar panels to clean them. While
staff did not observe this fill being placed within the 100-foot shoreline band, it
seemed evident that this material would be placed throughout the site including
within the 100-foot shoreline band. This raised water quality impacts concerns
from runoff following rain events. (Exhibit 19)

W. On September 13, 2018, in response to Mr. Keller’s February 5th letter, staff affirmed its
position that BCDC has jurisdiction over the portion of the solar farm built within BCDC’s
100-foot shoreline band jurisdiction without authorization and stated that Respondents
must seek and obtain an after-the-fact permit to authorize the project, pay an
appropriate penalty and provide maximum feasible public access, consistent with the
project.

a. Staff refuted Mr. Keller’s position that the project is covered by CE 74-15 and
exempt from BCDC permit requirements by reporting the results of its re-
evaluation of the extent to which the exemption remains in effect or has been
abandoned.

b. Staff provided a 2018 Google Earth image of the entire area covered by the
exemption and noted that:
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i. Portions of the area, particularly to the west and northwest were never
filled and remain subject to tidal action or influence as open water or
tidal marsh.

ii. Portions of the area were or may have been filled pursuant to the
exemption but were never developed and have become subject to tidal
action through reversion to open water or tidal marsh.

iii. Portions of the area were filled and developed and, as a result of such
filling and development are neither presently subject to tidal action as
either open water or tidal marsh, nor are they located within 100 feet of
any such tidally influenced area.

c. Staff clarifies that the fact that the exemption mentions light industrial use and
the solar farm may be a light industrial use does not render it automatically
applicable and, in fact, it is not because there was a detailed specific plan for the
development of a light industrial park on certain exhibits to CD1974.15 and they
do not include a solar farm as conceived and constructed approximately 50 years
later.

d. Staff states that Respondents’ assertion that CE 74-15 applies to the solar farm
fails to address either: (1) California Super Court determination, in San Francisco
Bay v. Emeryville (1968) 69 Cal.2d 533, 545, that the Legislature used the word
“project” as a term of limitation in a grandfather clause permitting exempting in
the MPA (Section 66632.1); or (2) the Commission’s reservation of jurisdiction,
codified at 14 C.C.R. section 10918, to require a permit when a substantial
change is made to a project for  which a claim of exemption was previously
granted. Staff states that Respondents’ counsel failed to address evidence of
abandonment of CE 74-15 provided by BCDC in its October 25, 2017, letter and
affirms that it has repeatedly asserted jurisdiction over the property.

e. Staff states there is no evidence in its records that Respondents conducted due
diligence in connection with its purchase of the property.

f. Staff states that the site is subject to the Commission’s Bay jurisdiction along the
entire northern side of the solar farm and a portion of the eastern side up to the
northern edge of the culvert under eastern end of Elmar Court and, therefore,
that there exists a 100-foot shoreline band jurisdiction adjacent to the Bay
jurisdiction that encompasses the northwestern and norther sides of the solar
farm facility, tis northeastern side, and approximately 50 feet of its southeastern
side, estimating that approximately 73,400 square feet of the solar farm are
located in the 100-foot shoreline band, meaning that all structures built and fill
placed and uses made within this area (e.g., solar panels, fencing, asphalt ground
cover, maintenance, etc.) constitute unpermitted “fill,” as that term is defined by
MPA Section 66632(a).
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g. Staff states that Respondents’ identified location of the edge of the Bay is
incorrectly identified as the MHHW line depicted in the March 1982 Subdivision
Map 5754 and in the February 2014 plans by Kister Savio and Rei. Staff informs
Respondents that the limit of the bay jurisdiction includes all marshlands on the
Bay lying between mean high tide and five feet above mean sea level and that
during its site visit on May 16, 2018, staff had identified tidal marshland along
three sides of the property.

h. Staff cites letters dated December 17, 1979, February 6, 1980, November 10,
1981, October 23, 1989, and May 22, 2014, as evidence of its continued
assertion of jurisdiction over the site.

i. Staff rejects Respondents’ claim that it developed the property under
a good faith belief” that it was not located within BCDC’s jurisdiction, stating that
it is a matter of public record that BCDC’s jurisdiction over portions of the
property has been scrutinized in the past and this is not the first instance where
BCDC has declared its jurisdiction over the site. They note that Respondents have
a long history of developing properties around the Bay shoreline and are well
aware of BCDC’s jurisdiction and, as a result, should have approached BCDC to
request a site assessment prior to commencing with any development that may
have been subject to its jurisdiction, rather than making assumptions based on
the interpretation of a thirty-year-old letter and a set of equally outdated site
plans. Staff then states that as a result, the solar farm could have been
constructed outside of Commission’s jurisdiction to avoid having to apply for and
obtain the Commission’s approval for the project.

j. Staff concluded this communication by requesting that Respondents submit a
filed application by December 31, 2018, for the portion of the solar farm that is
within the Commission jurisdiction including a public access proposal and stated
that Respondents’ failure to meet this deadline may result in the
commencement of a formal enforcement proceeding, two public hearings and
possible issuance of a Cease and Desist and Civil Penalty Order by the
Commission. (Exhibit 20 with only its first attachment as all of its other
attachments are previously attached as Exhibits 4, 5, 6, 7, and 8 )

X. On February 13, 2019, Respondents’ representative, Mr. Herbst, submitted a cover
letter and BCDC application. The cover letter states that, as the adjacent Richmond
Development Company’s PowerPlant project is delayed, and pursuant to direction from
BCDC enforcement staff, Respondents are independently pursuing an application and
intend to build and maintain their section of the Bay Trail.

a. Mr. Herbst states that the proposed Bay Trail will terminate 200 feet from the
Richmond Rod and Gun Club property line in recognition of potential public
safety hazards related to existing gun club operations.
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b. Mr. Herbst states that Respondents reserve the right to contest BCDC’s
jurisdiction over, and authority to require a permit for development of, the lands
owned by Respondents, that their submission of the application shall not be
construed as an admission the BCDC has jurisdiction over any portion of the
property nor shall it be construed as a waiver of Respondents’ right to contest
BCDC’s jurisdiction on any basis, including, without limitation, the issuance of a
letter of exemption to Respondents’ predecessor owner, the previous grading
and partial development of the property, and/or the elevation of the property
and its distance from any areas that may be within BCDC’s jurisdiction.

c. Mr. Herbst states that Respondents are proceeding with application submission
in reliance upon their understanding that BDC has agreed not to construct the
submission as a waiver or admission of any kind, and that the reservation shall
remain in effect even if BCDC should issue a permit for any portion of the
property and shall expire only if and when Respondents give BCDC written notice
of permit acceptance and Respondents have realized the benefits of the permit.

d. The application includes the following information in relevant part:

i. Box 2, Total Project and Site Information, states that the project name is
“JHS Properties – Solar Farm” and lists the project street address as Elmar
Court, Current no street number.”

ii. Box 2, Brief Project Description, states “An approximately 8-acre
installation of solar power generation panels (built in 2014). Construction
of a 200-foot extension of bay Trail (10-foot-wide asphalt paved trail,
with (2) two-foot-wide decomposed granite shoulder to commence
concurrent with similar project on adjacent property in 2020.”

iii. Box 4, Shoreline Band Information states that the type of activity to be
undertaken or fill, materials or structures to be placed within the
shoreline band are “Approximately 200 linear feet of 12-foot-wide
asphalt trail with (3) three -foot-wide decomposed granite shoulder on
the side with areas of native planting. Extension of Bay Trail will require
compacted Class II aggregate base (Cal Trans standard), wood headers,
asphalt paving, and decomposed granite paving.”

iv. Box 5, Public Access, states that the average trail width will be 15 feet.
(Exhibits 21 and 22)

So, while Respondents failed to meet a December 2017 application submittal deadline, 
they submitted an application in February 2018 in which they request permission to 
construct a solar farm and to provide shoreline public access along the western edge of 
the solar farm site. 

Y. On March 18, 2019, BCDC staff informed Respondent that the application (Application
M2019.004.00) was incomplete pending submittal of additional information such as
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project jurisdiction, project description and public access and open space exhibit, Bay 
Trail project details, a Bay Trail maintenance plans, a sea level rise risk assessment, site 
photographs, property interest documentation, other government approvals, 
environmental documentation, local government approval, a processing fee and 
confirmation of posting a public notice. Respondents did not respond to this letter for 
more than three years, until May 4, 2022. (Exhibit 23) 

Z. During the period between March 2019 and November 2021, Respondents were
working with Richmond Development Company, the City of Richmond and BCDC staff to
jointly develop a public access proposal for the solar farm project and a proposed,
adjacent marijuana processing facility project. (Exhibit 23)

AA. On November 8, 2021, Robert Herbst informed BCDC Enforcement Attorney Brent 
Plater that Respondent was prepared to proceed with a permit application for the solar 
farm. (Exhibit 24) 

BB. On November 16, 2021, Mr. Plater informed Mr. Herbst that Respondent should 
proceed with filing its pending incomplete application or start with a new application 
and that in both cases maximum feasible public access would be required at the site. 
(Exhibit 24) 

CC. On November 19, 2021, Ashwin Gulati, Respondents’ representative, requested a
meeting to discuss the solar farm permit application. On December 9, 2021, BCDC staff
met with Mr. Gulati and stated that now that it was apparent that a joint application for
the solar farm and adjacent proposed marijuana production facility would not be
forthcoming, Respondent would need to complete their pending incomplete application
for the solar form. Staff provided some guidance as to what might constitute maximum
feasible public access for this project. (Exhibits 25 & 26)

DD. On January 26, 2022, Mr. Plater provided Mr. Gulati and Mr. Herbst with a summary of
the December 9, 2021, discussion. (Exhibit 25)

EE. On January 27, 2022, Mr. Gulati thanked Mr. Plater for reaching out and stated that they 
were assembling a new team to address the BCDC matter and that he would reach back 
out in several weeks. On April 5 and 13, 2022, Mr. Gulati informed Mr. Plater that 
Respondents had retained WRA consultants to assist them with the BCDC requirements 
and that they would respond to BDC within a few weeks. On April 6, 2022, Mr. Plater 
informed Respondents’ representatives that BCDC would be escalating the case but to 
continue with the permitting process (Exhibit 25) 

FF. On May 4, 2022, Respondents responded to staff’s application filing letter, dated March 
18, 2019, by submitting a letter and updated project description. Respondents proposed 
to:  

a. Construct, use, and maintain in-kind an extension of the Bay Trail along the
northwest easement portion of the property. The proposed length of the trail
extension is approximately 200 feet. The proposed width of the trail is 18 feet,
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which includes a 12-foot-wide asphalt path, a three-foot soft edge condition of 
decomposed granite, and a three-foot soft edge condition of gravel.  

b. Construct, use, and maintain in-kind 800 square feet of low-maintenance and
drought tolerant planting along a portion of the proposed trail extension.

c. The letter included the following six attachments:

i. Site Plan from Original Permit Application
ii. Site Photographs

iii. Property Report
iv. Notice of Exemption, Building Permit and Permit Plans
v. JHS Letter Dated February 13, 2019

vi. Form Verifying Posting of Public Notice (Exhibit 27)

GG. On May 27, 2022, Mr. Gulati requested coordination with BCDC on development of the 
Bay Trail segment in light of the City’s approval of the Power Plant project to the south 
of the solar power farm. (Exhibit 28) 

HH. On June 3, 2022, BCDC staff responded to Respondents’ application submittal, dated 
May 4, 2022, by: 

a. Requesting additional information explaining how the project is consistent with
San Francisco Bay Plan Public Access Policy 1, which states that “[a] proposed
project should increase public access to the maximum extent feasible….” 

b. Asking Respondents to address whether and how staff’s guidance provided on
December 9, 2021, was considered in the response.

c. Stating that the site plan does not provide a sufficient level of detail regarding
the design of the proposed trail and requesting: a set of project plans showing
and labeling the locations and extents all proposed improvements, including the
components of the trail and the proposed landscaping; one full set of project
plans, which must include, at minimum, a vicinity map, site plan, property lines,
existing and proposed structures or improvements (including elevations and
sections if necessary), the shoreline [MHW or 5’ ABOVE MSL], any marshes,
wetlands or mudflats, the corresponding 100-foot shoreline band line, scale,
north arrow, date and the name of the person who prepared the plans; and
stating that additional information may be needed on the plans depending upon
the scope of the proposed project.

d. Noting that in the letter from BCDC staff John Bowers and Matthew Trujillo to
Ivo Keller, dated September 13, 2018, staff had provided a description of BCDC’s
jurisdiction at the property, requesting that Respondents refer to this description
for the depiction of BCDC’s Bay and shoreline band jurisdictions in their project
plans.
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e. Requesting a revised total project cost to assess the appropriate application fee.

f. Requesting a copy of the environmental documentation as required by CEQA.
(Exhibit 26)

II. On June 21, 2022, Mr. Gulati stated that he had met with the owners and requested a
meeting with BCDC staff to discuss next steps, which was scheduled for June 29, 2022.
(Exhibit 29)

JJ. On June 29, 2022, Mr. Plater informed Mr. Gulati in relevant part that:

a. Staff would request its Enforcement Committee to recommend to the
Commission to adopt an order that requires Respondent to implement a
maximum feasible public access plan at the solar farm, including removal of
structures that interfere with said plan.

b. Staff would pursue administrative civil penalties.

c. Respondents should reach out to permit analyst Katharine Pan with permitting
questions. (Exhibit 30)

KK. On June 30, 2022, Mr. Herbst requested a meeting with BCDC staff to discuss a, “best 
path forward to achieve maximum safe public access to the property.” (Exhibit 31) 

LL. On July 1, 2022, Mr. Plater noted that over the past five years, creative solutions to the
enforcement matter were reviewed by staff and had to-date failed to resolve the
enforcement matter. He made himself available to answer enforcement questions.
(Exhibit 32)

MM. On July 1, 2022, Mr. Herbst stated that they had recently made a resubmittal to BCDC
and received the staff’s response. Mr. Herbst stated Respondents wanted to meet with
staff to better understand staff’s expectations of maximum feasible public access. On
July 2, 2022, Mr. Plater referred Mr. Herbst to Ms. Pan for permitting questions. (Exhibit
32)

NN. On September 19, 2022, Mr. Herbst provided BCDC with an updated public access plan, 
dated September 15, 2022, prepared by Vallier Design, showing a public access trail that 
loops around the solar farm and back to Goodrick Avenue. The proposal includes a 12-
foot-wide paved trail flanked by three-foot-wide shoulders. Mr. Herbst states that this 
would require relocating the existing fence and removing some solar panels at the ends 
of the panel rows; that while that is the public access configuration shown in the plan, 
they would like to reduce the paved trail section in Area B to 10 feet to avoid the need 
to remove solar panels. (Exhibits 34 and 35) 

OO. On November 19, 2022, Ms. Pan responded to the updated plan submittal dating from 
September 19, 2022, by stating that it would be better if there were 18-24 inches of 
space between the fence and the edge of the trail so that the full width of the trail could 
be used. (Exhibit 34) 
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PP. On February 13, 2024, BCDC enforcement staff notified Respondents that the Executive 
Director had rescinded the opportunity to resolve this case using the standardized fine 
process, pursuant to BCDC Regulation 11390. (Exhibit 36) 

7. Provisions of Commission law or permit that the staff alleges has been violated:

Section 66632(a) of the McAteer-Petris Act

8. If the staff is proposing that the Commission impose an administrative civil penalty as part
of this enforcement proceeding the amount of the proposed penalty:

$30,000 (See Section 9 for more information.) 

9. Any other statement or information that the staff believes is either pertinent to the alleged
violation or important to a full understanding of the alleged violation:

For the purpose of proposing an administrative civil penalty amount for the violation in this 
violation report and complaint for administrative civil liability, and as provided by the 
Commission’s Administrative Civil Penalty Policy found in Appendix J, Part I, of the BCDC’s 
Regulations (14 CCR), the initial base penalty amount has been calculated by determining the 
gravity of harm caused by this permit violation (moderate) and the extent of deviation from the 
permit requirement to provide the public restroom (major), Respondent will be assessed a 
$1,200 per day penalty for 2965 days. The initial total penalty is $30,000, the administrative 
maximum. 

Based on Respondent’s degree of culpability, the initial total penalty has been adjusted upward 
by 5%. Based on Respondent’s voluntary efforts to resolve, or lack thereof, the initial total 
penalty has been adjusted upward by 5%. However, because the initial total base penalty is at 
the administrative maximum, the upward adjustments do not result in an elevated penalty. 

Administrative 
Record 

Number 

Date Description 

1 2023.04.25 

Google Earth Aerial Image of four solar farm 
parcels, with SF Bay to the west, gun club to the 
north, Goodrick Avenue to the east and Freethy 
Boulevard/Elmar Court, vacant parcels and the 

Richmond Parkway to the south 

2 2000.05.31 RealQuest Property Detail Reports for APNs 408-
220-006, -007, -035, -048 and Grant Deed

3 1977.08.15 Claim of Exemption CE 74-15 

4 1979.12.17 BCDC to City of Richmond regarding CE 74-15 
applicability 

5 1980.02.06 BCDC to City of Richmond regarding CE 74-15 
applicability 
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 6 1981.11.10 BCDC to Freethy and Ainsley Corporation 
regarding CE 74-15 applicability 

7 1989.10.23 BCDC to Buzz Oates Real Estate regarding CE 74-
15 applicability 

8 2014.02.24 Site Plans by Kister Savio and Rei Surveyors and 
Civil Engineers 

9 2016.05.13 Letter from USACE to LSA Associates, responding 
to a May 20, 2014, request for a jurisdictional 

determination 

10 2014.05.02 JHS Properties applies to the City of Richmond for 
solar farm planning approval 

11 2016.05.13 USACE to Respondents’ representative about 
jurisdiction 

12 2014.06.17 City of Richmond adopted Resolution No. 56-14 

13 2014.09.29 Respondents apply to the City of Richmond for an 
electric commercial permit 

14 2014.10.09 Respondents apply to the City of Richmond for a 
Notice of Exemption under CEQA 

15 2017.01.18 Bruce Bayaert, TRAC, notifies BCDC about the 
solar farm 

16 2017.06.22 BCDC completes an enforcement report and 
opens ER2017.004 

17 2017.04.25 BCDC contacts Heidi Shekou and speaks with 
Robert Herbst 

18 2017.10.25 BCDC issues enforcement letter to Respondents 
commencing administrative penalty clock and 

providing application filing guidance 
19 2017.12.07 and 

2018.05.16 

Two sets of staff site visit notes 

20 2018.09.13 BCDC Letter to Respondents’ Counsel refuting 
applicability of CE 74-15 with Ex A only b/c all 
other exhibits are previously provided herein 

21 2019.02.13 Respondents’ representative submits an 
application cover letter 

22 2019.02.13 Respondents’ representative submits a BCDC 
permit application for the solar farm 

23 2019.03.18 BCDC issues an application filing letter to 
Respondents (1st one) 

24 2021.11.08 - 2021.08.16 Email communications between Respondents’ 
representative/s and staff 
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25 2021.11.19 - 2022.04.13 Email communications between Respondents’ 
representative/s and staff  

26 2022.06.03 BCDC issues an application filing letter to 
Respondents (2nd one) 

27 2022.05.04 Respondents’ representative submits an updated 
BCDC permit application for the solar farm 

28 2022.05.27 Email communications between Respondents’ 
representative/s and staff 

29 2022.06.03 - 2022.06.22 Email communications between Respondents’ 
representative/s and staff 

30 2022.06.28 - 2022.06.29 Email communications between Respondents’ 
representative/s and staff 

31 2022.06.30 Email communications between Respondents’ 
representative/s and staff 

32 2022.07.01 - 2022.07.02 Email communications between Respondents’ 
representative/s and staff 

33 2022.07.11 Email communications between Respondents’ 
representative/s and staff 

34 2022.09.19 - 2022.11.19 Respondent’s Representative submit revised 
public access plan and staff provides comments 

35 2022.09.15 Vallier Design public access plan, which depicts 
public access on the west, north and a portion of 

the east side of the project site 
36 2024.02.13 BCDC Notice of Rescission of Opportunity to 

Resolve the case using standardized 
administrative fines. 

- - BCDC Permit File 1993.002.01 

- - BCDC Application File M2019.004.00 

- - BCDC Enforcement Case File ER2017.004.00 
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Property Detail Report
For Property Located At :
FREETHY BLVD, RICHMOND, CA 94801

Owner Information
Owner Name: SHEKOU JOE/SHEKOU HEIDI
Mailing Address: 2167 FRANCISCO BLVD E #A, SAN RAFAEL CA 94901-5509 C200
Vesting Codes: / / CP

Location Information
Legal Description: T05754AL0006 B
County: CONTRA COSTA, CA APN: 408-220-006-6
Census Tract / Block: 3780.00 / Alternate APN:
Township-Range-Sect: Subdivision:
Legal Book/Page: Map Reference: /
Legal Lot: 6 Tract #: 5754AL00
Legal Block: School District: W CONTRA COSTA
Market Area: School District Name: W CONTRA COSTA
Neighbor Code: Munic/Township:

Owner Transfer Information
Recording/Sale Date: / Deed Type:
Sale Price: 1st Mtg Document #:
Document #:

Last Market Sale Information
Recording/Sale Date: 05/31/2000 / 1st Mtg Amount/Type: /
Sale Price: $3,488,000 1st Mtg Int. Rate/Type: /
Sale Type: FULL 1st Mtg Document #:
Document #: 110331 2nd Mtg Amount/Type: /
Deed Type: GRANT DEED 2nd Mtg Int. Rate/Type: /
Transfer Document #: Price Per SqFt:
New Construction: Multi/Split Sale: MULTIPLE
Title Company: CHICAGO TITLE CO
Lender:
Seller Name: CRADER GWEN BOWEN TRE

Prior Sale Information
Prior Rec/Sale Date: 05/31/2000 / Prior Lender:
Prior Sale Price: Prior 1st Mtg Amt/Type: /
Prior Doc Number: 110323 Prior 1st Mtg Rate/Type: /
Prior Deed Type: AGREEMENT OF SALE

Property Characteristics
Year Built / Eff: / Total Rooms/Offices Garage Area:
Gross Area: Total Restrooms: Garage Capacity:
Building Area: Roof Type: Parking Spaces:
Tot Adj Area: Roof Material: Heat Type:
Above Grade: Construction: Air Cond:
# of Stories: Foundation: Pool:
Other Improvements: Exterior wall: Quality:

Basement Area: Condition:

Site Information
Zoning: Acres: 2.32 County Use: VACANT INDUSTRIAL (50)
Lot Area: 101,190 Lot Width/Depth: x State Use:
Land Use: INDUSTRIAL

ACREAGE
Res/Comm Units: / Water Type:

Site Influence: Sewer Type:

Tax Information
Total Value: $883,946 Assessed Year: 2023 Property Tax: $13,134.56
Land Value: $883,946 Improved %: Tax Area: 08120
Improvement Value: Tax Year: 2023 Tax Exemption:
Total Taxable Value: $883,946

Parcel Map Report 
For Property Located At

FREETHY BLVD, RICHMOND, CA 94801

View map - 408-22 , sheet 1

If you have any problems displaying a parcel map after clicking on a map link above, please contact our
Customer Service Department at 800-345-7334.
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Property Detail Report
For Property Located At :
FREETHY BLVD, RICHMOND, CA 94801

Owner Information
Owner Name: SHEKOU JOE/SHEKOU HEIDI
Mailing Address: 2167A FRANCISCO BLVD E, SAN RAFAEL CA 94901-5509 C200
Vesting Codes: / /

Location Information
Legal Description: T05754AL0007 B
County: CONTRA COSTA, CA APN: 408-220-007-4
Census Tract / Block: 3780.00 / Alternate APN:
Township-Range-Sect: Subdivision:
Legal Book/Page: Map Reference: /
Legal Lot: 7 Tract #: 5754AL00
Legal Block: School District: W CONTRA COSTA
Market Area: School District Name: W CONTRA COSTA
Neighbor Code: Munic/Township:

Owner Transfer Information
Recording/Sale Date: / Deed Type:
Sale Price: 1st Mtg Document #:
Document #:

Last Market Sale Information
Recording/Sale Date: 04/12/2016 / 1st Mtg Amount/Type: /
Sale Price: $600,000 1st Mtg Int. Rate/Type: /
Sale Type: FULL 1st Mtg Document #:
Document #: 65963 2nd Mtg Amount/Type: /
Deed Type: GRANT DEED 2nd Mtg Int. Rate/Type: /
Transfer Document #: Price Per SqFt:
New Construction: Y Multi/Split Sale: MULTI
Title Company: CHICAGO TITLE CO
Lender:
Seller Name: RICHMOND DEV CO LLC

Prior Sale Information
Prior Rec/Sale Date: 05/31/2000 / 04/25/2000 Prior Lender:
Prior Sale Price: $2,512,500 Prior 1st Mtg Amt/Type: /
Prior Doc Number: 110332 Prior 1st Mtg Rate/Type: /
Prior Deed Type: GRANT DEED

Property Characteristics
Year Built / Eff: / Total Rooms/Offices Garage Area:
Gross Area: Total Restrooms: Garage Capacity:
Building Area: Roof Type: Parking Spaces:
Tot Adj Area: Roof Material: Heat Type:
Above Grade: Construction: Air Cond:
# of Stories: Foundation: Pool:
Other Improvements: Exterior wall: Quality:
  Basement Area: Condition:

Site Information
Zoning: Acres: 1.97 County Use: VACANT INDUSTRIAL (50)
Lot Area: 85,726 Lot Width/Depth: x State Use:
Land Use: INDUSTRIAL

ACREAGE
Res/Comm Units: / Water Type:

Site Influence: Sewer Type:

Tax Information
Total Value: $381,170 Assessed Year: 2023 Property Tax: $5,994.64
Land Value: $381,170 Improved %: Tax Area: 08120
Improvement Value: Tax Year: 2023 Tax Exemption:
Total Taxable Value: $381,170

Parcel Map Report 
For Property Located At

FREETHY BLVD, RICHMOND, CA 94801

View map - 408-22 , sheet 1

If you have any problems displaying a parcel map after clicking on a map link above, please contact our
Customer Service Department at 800-345-7334.
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Property Detail Report
For Property Located At :
FREETHY BLVD, RICHMOND, CA 94801

Owner Information
Owner Name: SHEKOU JOE/SHEKOU HEIDI
Mailing Address: 2167A FRANCISCO BLVD E, SAN RAFAEL CA 94901-5509 C200
Vesting Codes: / /

Location Information
Legal Description: T5754 POR LOT 8
County: CONTRA COSTA, CA APN: 408-220-048-8
Census Tract / Block: 3780.00 / Alternate APN:
Township-Range-Sect: Subdivision:
Legal Book/Page: Map Reference: /
Legal Lot: 8 Tract #:
Legal Block: School District: W CONTRA COSTA
Market Area: School District Name: W CONTRA COSTA
Neighbor Code: Munic/Township:

Owner Transfer Information
Recording/Sale Date: / Deed Type:
Sale Price: 1st Mtg Document #:
Document #:

Last Market Sale Information
Recording/Sale Date: / 1st Mtg Amount/Type: /
Sale Price: 1st Mtg Int. Rate/Type: /
Sale Type: 1st Mtg Document #:
Document #: 2nd Mtg Amount/Type: /
Deed Type: 2nd Mtg Int. Rate/Type: /
Transfer Document #: Price Per SqFt:
New Construction: Multi/Split Sale:
Title Company:
Lender:
Seller Name:

Prior Sale Information
Prior Rec/Sale Date: / Prior Lender:
Prior Sale Price: Prior 1st Mtg Amt/Type: /
Prior Doc Number: Prior 1st Mtg Rate/Type: /
Prior Deed Type:

Property Characteristics
Year Built / Eff: / Total Rooms/Offices Garage Area:
Gross Area: Total Restrooms: Garage Capacity:
Building Area: Roof Type: Parking Spaces:
Tot Adj Area: Roof Material: Heat Type:
Above Grade: Construction: Air Cond:
# of Stories: Foundation: Pool:
Other Improvements: Exterior wall: Quality:

Basement Area: Condition:

Site Information
Zoning: Acres: 1.53 County Use: VACANT INDUSTRIAL (50)
Lot Area: 66,647 Lot Width/Depth: x State Use:
Land Use: INDUSTRIAL

ACREAGE
Res/Comm Units: / Water Type:

Site Influence: Sewer Type:

Tax Information
Total Value: $301,523 Assessed Year: 2023 Property Tax: $4,863.58
Land Value: $301,523 Improved %: Tax Area: 08120
Improvement Value: Tax Year: 2023 Tax Exemption:
Total Taxable Value: $301,523

Parcel Map Report 
For Property Located At

FREETHY BLVD, RICHMOND, CA 94801

View map - 408-22 , sheet 1

If you have any problems displaying a parcel map after clicking on a map link above, please contact our
Customer Service Department at 800-345-7334.

 Print  Email Reports  Export Reports
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STAn: Of CALIFORNIA EDMUND G. BIl,OWN JR.• Covcrnot 

SAN FRANCISCO BAY CONSERVATION AND DEVELOPMENT COMMISSION 
30 VAN NESS ....VENue 
SAN FRANCISCO. CAUr-ORNIA 9.4102 

PHONE: 557·3686 

August 15, 1977 

Mr. Elmer J. Freethy
 
1432 Kearney
 
El Cerrito, California 94530
 

Dea~ Mr. Freethy: 

Enclosed is a copy of the Commission's determination of your 
claim or exemption. We would appreciate your acknowledgment of 
receipt or the determination so that our file can be brought up to 
date on this matter. or course, acknowledgment of receipt does not 
mean that you agree or disagree with the determination itself. 

Thank you for your cooperation. 

Very truly yours, 

ALAN R. PENDLETON 
Staff Counsel 

Enclosure 

ARP/ls 

cc: Mr. Arthur M. Shelton 
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• EDMUND G. RROWN JR.• GOV"rtlor ,. STATE Of CALli'ORNIA 

SAN FRANCISCO BAY CONSERVATION AND DEVELOPMENT COMMISSION 
)0 VAN NESS AVENUE 
SAN FRANCISCO. CALIFORNIA 94102 

pHONE: .557·3686 
CLAIM OF EXEMPTION NO. CE 74~5 

August 15, 1977 

Mr. Elmer J. Freethy 
1432 Kearney 
El Cerrito, California 94530 

Dear Mr. Freethy: 

On May 5, 1977, the San Fran¢isco Bay Conservation and Development 
Commission, by a vote of 19 affirmative, 0 negativ€,and 2 abstentions, 
a~proved the following resolution: 

I. Determination 
-----~--~ 

The claim of exemption is granted for the industri~l development and 
uses on approximately 84.34 acres ~1thin Assessor's Parcels 408-100-019, 
408-100~0181 and 408-120-016, as shown on a drawing entitled "Land 
Development Plan for Freethy Land and Investment, Richmond, California" 
dated December, 1964, including future work involving (1) completion of a 
road system that was under construction since 1963, including placi~g 

fill on tidal areas running from the easterly line of the property to the 
westerly line; (2) placing fill behind the completed roadway system to 
bring all of the app~oximately 84.34 acres of land to grade according to 
the pla~ finalized in 1964; and (3) using the 84.34-ao~e area fo~ light 
indust~ial facilities and purposes. 

The claim of exemption is denied for any work or uses on 
approximately 5 acres (known as Parcel ~) within Assessor's Parcel 
408-090-018 included i~ the claim. 

II. Findings nnd Declarations 

This detel"'m1nation is made on the basis or the Commission 1 s fi.ndings 
Bnd declarations that the wo~k and uses claimed to be exempt from the 
Commission's normal permit reqUirements satisry the requirements of 
Section 66632.1, 66655, or 66656 of the McAtee~-Petris Act for the 
following reasons: 

A. Exempt Portions of the Claim 

1 • Th ere i oS a np 1"" 0 j e c t" ate 1 aimant's De vel 0 pm e n t Sit e 
Withtn the Meaning of Sections 66632.1 and 66656 of 
the McAteer-Petris Act. Under Sections 66632.1 and 66656 

co9u 11 
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• • Mr. Elme~ J. Freethy 
CLAIM OF EXEMPTION NO. CE 74-3 
Page 2 

Of the BCDC law, a claimant must meet three tests in ordep 
t 0 h a v e R. n ex e mp t " pro j e c t" : ( a) the remu s t h a v e. b e ~ n a 
"projectll as of September 17, 1965; (b) pPior" to September 
11, 1965, the claimant mU3t have obtained all necessapy 
permits to allow commen6ement of the diking or filling for 
that	 "project"; and (c) the claimant must have actually 
comm~nced the diking and filling process prior to 
September 17, 1965." 

a .	 A II De t a 11e dan d S pee if;" c .~~ 1 a 11" E x i 3 t s • In.!!CD£_~ 

Emeryville, 69 Cal. 2d 533 (1968), the California 
S~p-;erne-COL1rt defined "project" for' the purpose of 
the "grandfather n clause contained :In Government Code 
Section 66632.1 (substantially ~e-enacted in 1969 as 
Sect~on 66556), as follows: 

"In vjewof the manifest intent of the 
Legislature 'to p~otect t~e p~esent shoreline 
and body of the San Francisco Bay to the maximum 
extent possthle' ... we are convinced the 
Legislature used the term 'project' as a term of 
limitati.on. 

"The dominant theme underlying all 
generally accepted definitions -of the word 
'project' is that or a detailed and ~ecific 

plan p~epared in furtherance of a determination 
toacco01pliSh acertain objective." (Emphasis
added.) - ------- ---------

Th e Commission .fi,nd s that., as 0 f Sept ember' 17, 1965 I 

the claimant had prep~red and adopted a detailed and 
5-pecific plan for the development of a light 
industrial park. This specific and detailed plan is 
shown and described on EXhibits 3 through 10 (CT, pp. 
7 through 10) and consists of draWings showing ~n 

industrial park layout with sufficient utilities, 
road	 and rail services to accommodate fUll develop
ment	 or the p~operty then controlled by the 
claimant. The first, preliminary plan was prepa~ed 

i,n April of 1962 a!'1d revised on"Mar"ch 15, 1963. 
Further modiricat~ons we~e made in December of 196~_ 

The 1964 development plan (Exhibit 5, CI p. 8) covers 
approximately 84.34 aCres of land consisting of three 
parcel~ then owned ~y Freethy which are Contra Costa 
County Assessorts Par~els 408-100-019, 408-100-018, 

600~	 T<;f'O Cgt gTt XVd 9t:(;T l1H~ 00/90/LO 
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• • 
Mr. Elme~ J. Freethy 
Cl.AIH OF EXENPTION NO. CE 7 JI-3 
P::lge	 3 

an~ 408-120-016. Since the clatmant acquired Pa~cel 
4 after September 17, 1965, the 1964 de~elopment pl~n 

does	 not establish a specific and detailed plan for 
that	 parcel. Evidence a160 indicates that utility 
sel"'vices had been dcsigned and located to set"ve the 
threc pal~cels (CT, p. 2~). The draw-lings, letter's and· 
description of the industrinl project indicate that 
the claimant had prepared a plan for an industrial 
park	 development on approximately 84.34 acres 
(Parcels 1, 2 and 3) and that this plan was 
3ufficiently detailed to satisfy that aspect of a 
II pro j '= c t', a 3 d e f .i ned b y t 11 e SlJ pre me Co u r t 1 nth e 
Eme~x.~l11e case. 

b.	 A "Deter'mination to Accompl:tsh a Certain ObjectiV"l~tf 

EXLsts. Bestces t"equiring a ll s pecific l1 and IIconcrete 
plnn-;" Emeryville sets forth a:1 additional 
requireme;t-fo;-determining whether or not a 
" pro ject ll eXists: 

II • • • A d e t e I'm ina t ion W'i t 11 0 uta con c ret e 
plan is not a tproject' because the means of 
~ch~evin8 the ultimate objective are not 
delineated sUfficiently to permit prudent 
commencement of the enterprise. ~~~n wtthou~_ 

a ~cte~minatio~~is_not ! __J~ojectl because the 
objective has not been made. (Emphasis added.) 
Only when that d~cision has been made and a plan 
hos been conceived in the detail neces3ary for 
the prudent commencement of physical efforts to 
achieve the objective does a 'project' come into 
being." Id. pp. 545-6. 

The Comrniss~Qn find5 that, as of September 17, ·1965, 
the claimant had the neceS3ary determination to 
commence construction or the project pursuant to it~ 

specific plan. The cl~imant'5 intent in t~is ~egard 

(see Staff Summa~y d~ted February 4, 1977 t EXhibits 3 
through 10 t and CT pp. 7 through 10 and pp. 12, 24, 
27,30,3 1 ,34, and 35) ~.s evidenced by: 

( 1) A:1 a g 1"' e e me n tin Feb r u a r y, 19 6 3 J bet t·, e en c 1 aim 8. n t 
and Southern Pacific Company regarding the 
C I) n s t l""' l~ C ti 0 n Q f' t h -= d r 1. 1 1 t rae !c 0 nth e p j" 0 PG r t y , 
find a letter' dated Febr-l1:i.r'y 14, 19t53 f"rom thr:: 
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• • Mr. Elmer J. Freethy 
CLAIM OF EXEMPTION NO. C€ 74-3 
Pagf~ 4 

South~rn Pacific Company showing the 
commencement of the fi~$t stage of construction 
in April, 1953; 

(2) An ag~eement between claimant aad Pacific Gas and 
Elect~ic Company in November, 1964, to secure 
the right to fill and use the surface land under 
Pacific Gas and Electric's transmission line 
which traverses the property from southwest to 
northeast; 

(3) City of Richmond Perm~t No. 60352 issued to 
claimant on March 11, 1963 for the construction 
of the Bustin Steel Products industrial building 
on the property; 

(4) Hugh M. O'Neil Company plans dated September 10, 
196~ for the construction of the Free0hy 
bUildings shown on the development plan; 

(5) Utility improv~ment$ consisting of the drill 
track extension with Southern Pacific Railway in 
1963, and the installation of sewer, electrical, 
and gas SY3tem~ in 1963; 

(6) Road Wo~k con$truction commencing in 1963; 

(7) Completed construction of Bustin Steel Products 
building in 1963, and Freethy Company warehouse 
building in 1964; 

(8) As of September 17, 1964, the placement o.f 
several hundred thousand cubic yards of till on 
the property at a cost of $45,000; and 

(9) As of September 17, 1965, expenditures in excess 
of 50,000 incurred for the dev~lopment. 

The Commission thus finds that the claimant had the 
requistte "concrete plan" and the "determination" for 
t 11 e i.. nd Us t ria 1 de v e J. 0 pm e n tan d t h u s had a It pr'o j e c t II 

under Sections 66632.1 and 66656 of the McAteer
Petris Act, as amplified by the Emeryville case. 
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• • 
Mr. Elmer J. Freethy 
CLAIM OF EXEMPTION NO. CE 7Q-3 
Pasp. 5 

2.	 As Of September 17 1965. the Claimant did not Need Local 
orcorpsAoprovi'ls-t.t'O-AllOW Commencement of the Fillin.~._-------"_....---- Process 

a.	 Local Approval by the City of Richmond not Required 
fo~ Filling. The Commission finds that on Septembe: 
17:~1965 the claimant did not need a City permit to 
commence filling operations on the site pursuant to 
Section 12.44.060 of the City of Richmond Zoning 
Ordinance (CT, pp. 32 and 33). At that time,' the 
subject property was zoned "M-3 Heavy Industrial 
District." Section 12.44.080 of the Richmond Zoning 
Code exempts industrial areas and marshland areas 
where industrial use is permitted from a City permit 
requirement for fill operations. Accordingly) the 
claimant was advised by the City of Rtchmond that no 
permit was required by the City to commence the fill 
work. With respect to building construction, th~ 

claimant applied Cor and was issued building permits 
by the City of Richmond on March 3, 1963, February 9, 
1966, and on July 11, 1956 for three industrial 
buildings on the property (CT, p. 33). 

As of September l1L 1962L-an Army Cor~ of Engineers· 
Permit was not ReqUired. The Commission finds that, 
as of September 17, 1965, no Corps of Engineers 
pe~mit was required to commence filling and diking on 
claimantts property. At that time, the Corps did not 
require persons doing work in marshland areas to 
obtain Corps permits (letter dated August 1, 1972 
from Col. Lammie of the Corps of Engineers to Alan 
Pendleton at BCDC). While a Corps permit is now 
required to place fill below the plane of Mean Higher 
Hi8h Water (MHHW), the claimant was not required to 
obtain·a permit from the CO~P3 as of September 17, 
1965, by which time filling and diking had been well 
begun. 

On June 11, 1911, the San Francisco office of the 
Army	 Corps of Engineers issued Public Notice No. 
71-22 which ~xtended the Co~ps' pepmit jurisdiction 
to the line of the shore reached by the plane of Mean 
Highel~ High Wa ter. In Septembe r, 1972, the Army 
Corps of Engineers promulgated a regulation whtch 
specified for the first time that the plane of MHHW 
would be the shoreward limit of jurisdiction (33 
C.F.H. Section 209.260). 

.... 
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• • Mr~ Elmer J. Freethy 
CLAIM OF EXEMPTION NO. CE 74-3 
Page (, 

Th~ westerly portion of cl~imant's property, 
approximately 23 acres, consists of mapshlands and 
mudflats, and the claimant had filled portions of 
thosa area3 pursuant to his development plan. On 
August 10, , 971, the Corps issued a II c~ase and. 
desist" order prohibi.ting the claimant from placing 
future fill without a permit over the marshland and 
mUdflat areas that fell within the Corps' juris
diction following its issuanced of Public Notice No. 
71-22. After apparent non-compliance by claimant, a 
lawsuit was riled in U. S. District Court in August, 
1973 at the request of the Army Corps of Enginee~s, 

asking for a Court order requiring the claimant to 
remove all existing fill in those areas over which 
the Corps had jurisdict~on, and to enjoin him from 
placing further fill withQut the required CO~P3 

permit. A court decision was rendered on Feb~uary 

24, 1975. It held, basically, that the claimant was 
not required to remove eXisting fill since he han 
justifiably relied on the Corps' pre-1971 policy and 
expended substantial funds on th~ development and 
t~at the Corps was ~qu1tably estopped now from 
demanding fill removal based on a distinct change of 
policy. The court also held that any future Cilling 
uould require the necessa~y Corps permit, and the 
claimant was enjoined from future filling on portions 
of his property hayward of the plane of MHHW, as 
shown on the Corps topographical survey made after 
placement of the fill, without prior Corps of 
Engineers approval. 

3.	 No Substantial Changes. The evidence shows tha t ther'e 
were minor changes made to the development plan after 
September 11, 1965. One was the const~uction of' an 
additional industrial building. Another was the acqUi
sition of a fourth pa~cel of lann in 1968 consisting or 5 
acres to the south of the development. The exemption 
determination does not apply to parcel 4 and the chan~e in 
loca t ions and des ign of the :f.nd us trial bui Id ,Lng Q ..... ~~dOe3--!l...... t__

stgn.lf icantly change the na ture ol....--=.x~=-~~_?rt~~~Qle_Gt ____ 
~ as or~glnal1y enVisioned. 

B.	 Non-Exempt Portions of the Claim 

1.	 Fillin~ on Asses30r's Parcel 408-090-018. The Commisston 
conclurles that any fill on AS5esso~'s Parcel 408-090-018 
~hich is not included within the Indust~ial Development 
Plan of 1964 is not exempt from BCDC permit requirements. 
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parlcU~i962, 'Uii- --,~rs before t;he 
slate gave BCDl tIght to reqUire 
~its {or shorelIne {ill. ' 

Along with about 30 otlters,
Freethy filed for an exemption to the 
requirement under a :'grandf~ther" 

use W.hiCh. a\1Q.w8 fil~ vJlthout·ts if the develo~r already ~as 
the project and has ,detailed 

pI .	 d ~QSt. of the' claims have been c
nied a handful are waiting on tiUe 
disp~es, and only Freetht.s and two. 
tlthers have been accepted.

BeDC'sexemption was influebced 
by a U.~istrict COurt decision 
handed do~ suil between the 
F.I~t!ty Land roo IQ,vestment Co. 

1 

attion) m a ZJ-acre lJIdnill 1I.l~" ... i 
the site. Freethy has not rill~ ':In~at l 
area since the Corps began 1tS 8CU.on \' 
in 1971.' h ~."This means that even t ou '"'.~. 
developer does not need any ~ 
permits.hedoes need aCQrpspenm
for that 23 acres, part of the 90 aere 
in dispUte. . 

When BCDC granted the ~~m 
tion/it noted: "1'he com~~slon a 
Vises.the claimaIlt that.lt mt~nds 
comment on any pubhc notic~ r 
cci"ed from:tlte Corps {or suchfilUn 
and to jndicatewifdtter t!,e pro~s 
project is consistent or mconsl~te 

I
i" plans, the commissIon S8U1.
 

, hy claims that Bene is not ___--.. __
 
. v",~. ed with the five acre site al- .
 
though the· eommission said he

wonla need a BCDC permit for any

work there within 100 feet ~f the-·
 
highest tidal aetiQn line. ,


Besides Freelhy's own corpora
tion yaro, there are two other com-· 
I'ames at the site, Bustin Steel Pr~ 
ducts\ and Colloids of California. 
Freetny said he has plans ·for more 
development. when ,he ~. 'Y0rked 
out his permit application ....,th the. 
Corps, but he did not want to reveal 
what these are. . ' . 

He added that his fight with gov. 
ernment agencle& OV~J~ del;;;,elP: 
ment h~~f&hlm ':bay~ of 
lawyers. , ../~.,_..- ., ---- ... - - 

. --~.-_. -~._- --- _. -" _ ... _- ..--- _.- -' --- ._

The evidence 9ho~s that this parcel was acquired in 1968 
to enla~g~ the development site. It 1s now shown on the 
Development Plan of 1964 w~~ch claimant has submitted to 
establish a specific and detailed plan for the d~velop
ment. As title to this 5-acre parcel was not acquired 
until 1968, it cannot b~ conside~ed to tre part of the 
"p!'oject" as it existed on September 17, 1965. anr1 thU3 is 
not exempt under Sections 66632.1 and 66656 of th~ 

McAteer-Petris Act. 

2.	 Parcel 11 is not an integral par't of the \1pt"oject ". 
Cl~tmant has stated that this parcp.l is an integral p~~t 
of the development project. let he also stat~3 that 
P~rccl 3, Assessor's Parcel ~Oa-120-016, which was 
purchased on December 1~, 196~, was acquired to complete 
the land acquisition required ror completion of the 
cent:,al part of the pl-oject. It appaars, thej~ef(>r'c, that, 
as of September 17, 1965, claimant had contemplated 
completion of the ~evelopment on only three parcels of 
lanq consisting of approximately 84.3~ acres. Also, claim
ant ~as 3ubmitted no evidence of 3ny specific p~an to be 
ca~~ied out With respect to Par~el 4, other than placing 
rill on it. The Commission finds that Parcel ~ is not an 
integral part of the overall "project" as conceived prior 
to September 11, 1965 and is therefore not exempt from 
BCDC permit reQu~rements. 

3.	 Section 66655 is inapplicable. As.an alternative basis 
fo~ the claim, the claimant relies on Government Code 
Section 66655. The Commission finds that Section 66655 is 
inapplicable here because the subject area is w~thin the 
Commiss~on's "b3Y" ju~i3diction as defined in Section 
66610{a). Section 66655 is available only for vested 
rights perfected within the areas defined in 3ubdivi3ions 
( b ), ( c ) and (d) 0 f Sec t ion 6 6 6 1a (s h 0 !' eli n P, ba.n d, sal t 
ponds, and managed wetland~). 

The dete~minatton made h~rein rep~esents a determination only that, 
because of Sections 66632.' and 66656 of the McAteer-Petris Act, a permit 
from the Commission 15 not required at this time for the placement of 
f111 o~ th~ development of light industrial uses on Parcels '. 2, and 3, 
c0nsisting of approximately 8~.34 acres and ~ncluding approximately 23 
ac!'es of marsh and t1de.lnnd. Tt does not repres€nt, and should not be 
construed to represent;-'a:-dr:ltel'm:!.nation by the Comm"5..3sion that the 
proposed project is consistent O~ inconsistent with any other provision 
of the McAtee~-P?t~10 Act or the S~n Fr~~ctsco B~y Plan. 
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The ComM~SS~Jn has also noted ~e~ein that the federal court h~s 
decided t~a: ~ :orps permit is required for fill~ng beloH the plane of 
Mea~ High~r ~~g~ W~ter within the approximately 23-acre area of marsh and 
tideland at :~e site. The Commiss~on advises the claimant t~at it 
intenss :c comme~t on any public not tee received from the Corps for such 
fill:ng ~~~ to indicate whether the proposed project is consistent or 
i.ncc~~~stent \1ith the fill and uSP. pollcies of the San Fra~cisco Bay 
P1an, the ~1cAteer-Pet~is Act, the California Environmental Quality Act of 
1970 3~d the Commission's Management Program for San Francisco Bay. 

The Commission has also hereby determined that work and uses on 
P~rcel 4, approximately 5 acres, acquired after September 17, 1965, are 
not exempt from BCne permit requirements. Thus any work or uses either 
below the line of highest tidal action or within 100 feet inland of th~ 

line of highest tidal action on Par'cel 4 l"equires a BenC permit. The 
Comm~ssion also notes that it appea~s that most of Parcel 4 is not within 
the Commission's jurisdictiQ..n because it is above the line of highest 
ttdal action; however, no survey information has been submitted 
sufftcient to determ~ne the Commission's jurisdiction at Pa~cel 4 
precise:!.y. 

The Attorn~y-General's Office concurs in this conclusion. 

·-·--'-·----·cHAireEs'-R"~-R()"B Eiffs ---- --...' 
Executive Director 

CRR/ls 

cc: U. S. Army Corps of Engineers, Attn: Regulatory Functions Branch 
S. F. Bay Regional Water Quality Control Board, Attn: Certification Sectio 
Environmental Protection Agency, Attn: Chris Vais, E-4-2 
San Francisco Department of City Planning 
City of Richmond, Attn: City Manager 

* * 
Receipt acknowledged, contents understood and agreed to: 

Executed at 
,--- _.--- --.-.-Ap·pTican"t----- --- - -,.-._._.-. 

On By: 

-----------'f1['1';'-'--- --,-- _._- --------' 
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JHS 
Properties 

May2,2014 

Richard Mitchell 
Planning Director 
City of Richmond 
hand delivered 

2165 Francisco Boulevard East• Suite A 
San Rafael, CA 94901 

Re: Planning Application For Solar Fann at Freethy Industrial Park 

Dear Richard, 

(415) 453-0212
fax (415) 453-0421 

Attached please find our application for planning approval for the 2 megawatt 
ground mount solar farm to be built on 6 acres of land at Freethy Industrial Park 

As we discussed, the power will be sold to Marin Clean Energy (MCE) pursuant to 
their Feed-In-Tariff program. It is a competitive program, and we currently are in a 
race with at least two other projects in Marin County to qualify for top tier pricing 
for our project Without top tier pricing, our project will not pencil economically. 
To beat the other projects, we need to demonstrate planning approval for our 
project For that purpose we are applying for a Zoning Determination Letter. With 
that in hand, we can sign a contract with MCE and proceed to a full Building Permit 

- application including all required electrical and structural engineering.

You had asked us to review the setback, fencing, and landscaping requirements to
ensure consistency with the North Richmond Shoreline Specific Plan (NRSSP). We
have done so and can report the following:

Street Right of Way: 
The solar project fronts on Elmar Court, which is a City owned street. Existing 
pavement width ranges from 30-44 feet, within an overall 60 feet public right-of
way .. There are no sidewalks or landscaping along the existing street front. The 
street has been blocked off from public access since at least the mid-1990's, and the 
City has not maintained the streets. As a result they are in dis-repair with weeds 
growing though the pavement in places. For security reasons, we prefer that the 
street continue to be blocked off from public access until such time as future 
development in the area provides 'eyes-on' daily activity to help prevent vandalism 
and theft. 

Building Setback: 
Freethy Industrial Park is designated Office/Industrial Flex in the NRSSP. Table 2 
on page 54, titled 'Development Standards' ( copy attach�j,"'sliowsasetback 
requirement of zero for front, side, street side, and rear yards. Our security fencing 
for the project has therefore been placed on the property line, leaving a distance of 
9-15 feet to the edge of existing pavement on Elmar Court. This complies with the
"Typical Street'' diagram contained on page 66 of the NSRRP ( copy attached).
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Landscaping: 
Theoretically the 9-15 feet area between the fencing and existing street pavement 
could be landscaped with shrubs and groundcover, as outlined in Table i_p_age 94 of 
the NRSSP ( copy attached). However, it seems to make little sense to maintain and 
water a landscaped street front when the street itself has weeds growing through it. 
Rather, for security and screening reasons, we propose tq plant thorn bushes on 10 
feet centers around the entire perimeter of the security fence. We have chosen 
Colletia paradoxa (Anchor Plant) for its formidable thorns and attractive 
appearance. It grows 6-8 feet tall and 8-12 feet wide, which is perfect for screening 
our proposed fencing. While not native, Colletia paradoxa loves sun and is highly 
drought and deer tolerant. As such, it is extremely well suited to thrive in this 
setting. A drip irrigation system will be installed, tho.ugh the plant reportedly needs 
little water once established. A cut sheet and photos are included in the project 
plans. 

Fencing: 
Far and away the largest challenge we face at this location will be to prevent 
vandalism and theft of the solar panels and copper wiring. This area, and this site in 
particular, has had wires stripped out of street lights, including on the Richmond 
Parkway itself. There is very little 'eyes on' human activity in this area, so it is 
absolutely critical that the project include a robust security fencing system. We 
have chosen to use a carbon steel welded wire mesh fencing system, which is highly 
impervious to cutting or climbing. Unlike chain link fencing, the welded mesh 
openings are too small (1/2 inch tall by 3 inches) for bolt cutters or fingers and toes 
to reach into. Green thorn bushes planted along the fence will provide attractive 
landscape screening. As the NRSSP does not contain any design standards for 
fencing, we feel this provides an acceptable aesthetic approach. Photos of the 
fencing with solar panels in the background are included in the plan set. 

Please let me know if you have questions on any of the above. I may be reached at 
415-4 72-7700, or by email at rherbst@ihsproperties.com.. 

Best regards, 

Bob Herbst 
JHS Properties 
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RESOLUTION NO. 56-14 

RESOLUTION OF THE CITY OF RICHMOND CITY COUNCIL INTERPRETING 
AND IMPLEMENTING THE RICHMOND GENERAL PLAN 2030 AND STATE OF 
CALIFORNIA POLICY REGARDING SOLAR ENERGY SYSTEMS 

WHEREAS, The California Solar Rights Act1 includes Civil Code Sections 714, 714.1, 
801 and 801.5; Government Code Sections 65850.5, 66475.3  and 66473.1 and California Health 
and Safety Code Section 17959.1; and, 

WHEREAS, California is a world leader in renewable energy generation.  Solar and wind 
power, as well as emerging technologies such as biomass and fuel cells, are transforming 
California. Renewable energy is helping to power the state’s economy, reducing our state’s 
reliance on imported energy sources, and decreasing air pollution. California’s state and local 
governments have set aggressive goals to expand renewable energy. Small-scale renewable 
energy benefits California communities. It increases energy reliability for residents and 
businesses by generating electricity near where it is consumed. This type of energy can also 
provide stable electricity prices for consumers and creates thousands of jobs across California.  

WHEREAS, the State of California has adopted multiple public policy positions that 
support renewable energy sources, particularly solar energy, including The California Solar 
Initiative, a 2006 initiative to install 3,000 megawatts (M) of additional solar power by 2016.2 
Included in it is the Million Solar Roof Initiative. In 2011, this goal was expanded to 12,000 MW 
by 2020;3 and, 

WHEREAS, Richmond General Plan 2030 includes multiple policies, including Energy 
and Climate Change Policies EC1.1, EC1.2, EC3.1, EC3.A and EC3.B, that encourage the use of 
solar generated energy in Richmond; and, 

WHEREAS, the City of Richmond is a member of Marin Clean Energy (MCE), whose 
mission includes “local economic and workforce benefits” by encouraging local generation 
projects as sources of its purchased renewable energy portfolio; and, 

WHEREAS, the California Legislature has passed into law numerous provisions that 
encourage the installation of solar energy generating systems and removal of barriers to the 
installation of solar energy systems, including: 

• Civil Code Section 714(a): “…it is the policy of the state to promote and encourage the
use of solar energy systems and to remove obstacles thereto. Accordingly, reasonable
restrictions on a solar energy system are those restrictions that do not significantly
increase the cost of the system or significantly decrease its efficiency or specified
performance, or that allow for an alternative system of comparable cost, efficiency, and
energy conservation benefits. :

• Government Code Section 65850.5 (a): The implementation of consistent statewide
standards to achieve the timely and cost effective installation of solar energy systems is
not a municipal affair, as that term is used in Section 5 of Article XI of the California
Constitution, but is instead a matter of statewide concern. It is the intent of the
Legislature that local agencies not adopt ordinances that create unreasonable barriers to
the installation of solar energy systems, including, but not limited to, design review for
aesthetic purposes, and not unreasonably restrict the ability of homeowners and
agricultural and business concerns to install solar energy systems. It is the policy of the
state to promote and encourage the use of solar energy systems and to limit obstacles to
their use. It is the intent of the Legislature that local agencies comply not only with the
language of this section, but also the legislative intent to encourage the installation of

1 http://solar-rights.com/files/THE_CALIFORNIA_SOLAR_RIGHTS_ACT2.pdf 
2 http://www.gosolarcalifornia.ca.gov/about/csi.php 
3 http://www.energy.ca.gov/renewables/ 
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solar energy systems by removing obstacles to, and minimizing costs of, permitting for 
such systems.  

• Health & Safety Code Section 17591.1(a): A city or county shall administratively 
approve applications to install solar energy systems through the issuance of a building 
permit or similar nondiscretionary permit. However, if the building official of the city or 
county has a good faith belief that the solar energy system could have a specific, adverse 
impact upon the public health and safety, the city or county may require the applicant to 
apply for a use permit.  

• Health & Safety Code Section 17591.1(b) A city or county may not deny an application 
for a use permit to install a solar energy system unless it makes written findings based 
upon substantial evidence in the record that the proposed installation would have a 
specific, adverse impact upon the public health or safety, and there is no feasible method 
to satisfactorily mitigate or avoid the specific, adverse impact. This finding shall include 
the basis for the rejection of potential feasible alternatives of preventing the adverse 
impact.  

• California Health & Safety Code Section 17591.1(c): Any conditions imposed on an 
application to install a solar energy system must be designed to mitigate the specific, 
adverse impact upon the public health and safety at the lowest cost possible.  

• Government Code Section 65850.5 (b): A city or county shall administratively approve 
applications to install solar energy systems through the issuance of a building permit or 
similar nondiscretionary permit. Review of the application to install a solar energy 
system shall be limited to the building official's review of whether it meets all health and 
safety requirements of local, state, and federal law. The requirements of local law shall 
be limited to those standards and regulations necessary to ensure that the solar energy 
system will not have a specific, adverse impact upon the public health or safety. 
However, if the building official of the city or county has a good faith belief that the 
solar energy system could have a specific, adverse impact upon the public health and 
safety, the city or county may require the applicant to apply for a use permit. 

• Government Code Section 65850.5 (c): A city or county may not deny an application for 
a use permit to install a solar energy system unless it makes written findings based upon 
substantial evidence in the record that the proposed installation would have a specific, 
adverse impact upon the public health or safety, and there is no feasible method to 
satisfactorily mitigate or avoid the specific, adverse impact. The findings shall include 
the basis for the rejection of potential feasible alternatives of preventing the adverse 
impact; and, 

WHEREAS, the California Legislature passed into law the following definition of a “solar 
energy system: 

• California Civil Code Section 801.5(a)(1): Any solar collector or other solar energy 
device whose primary purpose is to provide for the collection, storage, and distribution of 
solar energy for space heating, space cooling, electric generation, or water heating.  

• California Civil Code Section 801.5(a)((2) Any structural design feature of a building, 
whose primary purpose is to provide for the collection, storage, and distribution of solar 
energy for electricity generation, space heating or cooling, or for water heating; and, 

WHEREAS, the California Legislature adopted the following definitions: 

• California Health and Safety Code Section 17591 (e): The following definitions apply to 
this section:  

o (1) "A feasible method to satisfactorily mitigate or avoid the specific, adverse 
impact" includes, but is not limited to, any cost effective method, condition, or 
mitigation imposed by a city or county on another similarly situated application in 
a prior successful application for a permit. A city or county shall use its best 
efforts to ensure that the selected method, condition, or mitigation meets the 
conditions of subparagraphs (A) and (B) of paragraph (1) of subdivision (d) of 
Section 714 of the Civil Code 

o (3) A "specific, adverse impact" means a significant, quantifiable, direct, and 
unavoidable impact, based on objective, identified, and written public health or 
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safety standards, policies, or conditions as they existed on the date the application 
was deemed complete. 

WHEREAS the California Legislature has also passed into law provisions to ensure that 
solar energy systems do not adversely impact health and safety, including: 

• California Civil Code Section 714(c)(1): A solar energy system shall meet applicable 
health and safety standards and requirements imposed by state and local permitting 
authorities.  

• California Civil Code Section 714(c)(3): A solar energy system for producing electricity 
shall also meet all applicable safety and performance standards established by the 
National Electrical Code, the Institute of Electrical and Electronics Engineers, and 
accredited testing laboratories such as Underwriters Laboratories and, where applicable, 
rules of the Public Utilities Commission regarding safety and reliability. 

• California Government Code Section 65850.5 (d): The decision of the building official 
pursuant to subdivisions (b) and (c) may be appealed to the planning commission of the 
city or county.  

• California Government Code Section 65850.5 (e): Any conditions imposed on an 
application to install a solar energy system shall be designed to mitigate the specific, 
adverse impact upon the public health and safety at the lowest cost possible; and, 

WHEREAS, CEQA generally applies to discretionary projects, including those undertaken 
by private parties. A discretionary project is one that requires the exercise of judgment or 
deliberation by a public agency in determining whether the project will be approved, or if a 
permit will be issued; and. 

• WHEREAS, CEQA does not apply to ministerial projects. A ministerial project is one 
that requires only conformance with a fixed standard or objective measurement and 
requires little or no personal judgment by a public official as to the wisdom or manner of 
carrying out the project.  

• CEQA Guidelines 15268.state:  “(a) Ministerial projects are exempt from the 
requirements of CEQA. The determination of what is “ministerial” can most 
appropriately be made by the particular public agency involved based upon its analysis of 
its own laws, and each public agency should make such determination either as a part of 
its implementing regulations or on a case by-case basis. (b)In the absence of any 
discretionary provision contained in the local ordinance or other law establishing the 
requirements for the permit, license, or other entitlement for use, the following actions 
shall be presumed to be ministerial :(1)Issuance of building permits….” 

 
• WHEREAS, Section 21080.35 of the Public Resources Code establishes a statutory 

exemption from CEQA for certain solar energy systems:  
 

21080.35.  (a) Except as provided in subdivision (d), this division does not 
apply to the installation of a solar energy system on the roof of an existing 
building or at an existing parking lot.     
(b) For the purposes of this section, the following terms mean the 
following:    (1) "Existing parking lot" means an area designated and used 
for parking of vehicles as of the time of the application for the solar 
energy system and for at least the previous two years.    (2) "Solar energy 
system" includes all associated equipment. Associated equipment consists 
of parts and materials that enable the generation and use of solar electricity 
or solar-heated water, including any monitoring and control, safety, 
conversion, and emergency responder equipment necessary to connect to 
the customer's electrical service or plumbing and any equipment, as well 
as any equipment necessary to connect the energy generated to the 
electrical grid, whether that connection is onsite or on an adjacent parcel 
of the building and separated only by an improved right-of-way. 
"Associated equipment" does not include a substation.    
(c) (1) Associated equipment shall be located on the same parcel of the 
building, except that associated equipment necessary to connect the energy 
generated to the electrical grid may be located immediately adjacent to the 
parcel of the building or immediately adjacent to the parcel of the building 
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and separated only by an improved right-of-way.    (2) Associated 
equipment shall not occupy more than 500 square feet of ground surface 
and the site of the associated equipment shall not contain plants protected 
by the Native Plant Protection Act (Chapter 10 (commencing with Section 
1900) of Division 2 of the Fish and Game Code). 
(d) This section does not apply if the associated equipment would
otherwise require one of the following:    (1) An individual federal permit
pursuant to Section 401 or 404 of the federal Clean Water Act (33 U.S.C.
Sec. 1341 or 1344) or waste discharge requirements pursuant to the Porter-
Cologne Water Quality Control Act (Division 7 (commencing with
Section 13000) of the Water Code).

(2) An individual take permit for species protected under the federal
Endangered Species Act of 1973 (16 U.S.C. Sec. 1531 et seq.) or the 
California Endangered Species Act (Chapter 1.5 (commencing with 
Section 2050) of Division 3 of the Fish and Game Code). 

(3) A streambed alteration permit pursuant to Chapter 6 (commencing
with Section 1600) of Division 2 of the Fish and Game Code.    (e) This 
section does not apply if the installation of a solar energy system at an 
existing parking lot involves either of the following: 

(1) The removal of a tree required to be planted, maintained, or
protected pursuant to local, state, or federal requirements, unless the tree 
dies and there is no requirement to replace the tree. 

(2) The removal of a native tree over 25 years old.
(f) This section does not apply to any transmission or distribution facility
or connection.

THEREFORE BE IT RESOLVED that the City Council of the City of Richmond finds that 
the Department of Planning and Building Services shall implement California State law as 
strictly defined by the Legislature in the statutes and in the CEQA Guidelines as follows: 

• A “solar energy system” shall mean any solar collector or other solar energy device whose
primary purpose is to provide for the collection, storage, and distribution of solar energy for
space heating, space cooling, electric generation, or water heating and shall not be limited to
residential systems or systems mounted on buildings and may include ground-mount
systems.

• A “solar energy system” shall be allowed in any zoning district or General Plan designated
area.

• A solar energy system shall be permitted ministerially, and any permit conditions shall be
limited to those reasonably protecting the health and safety of the public and persons
involved in the construction and operation of the system.

• An application for a solar energy system shall be subject to ministerial review by the City
building official. The building official’s review of the solar energy system application shall
be limited to whether the solar energy system meets all health and safety requirements of
local, state, and federal law.  Any permit conditions shall be limited to those reasonably
protecting the health and safety of the public and persons involved in the construction and
operation of the system in accordance with building and other code requirements.

• The building official shall ministerially approve applications for solar energy systems unless
the building official makes written findings based upon substantial evidence in the record
that the proposed installation would have a specific, adverse impact upon the public health or
safety.  The building official’s findings are appealable to the Planning Commission pursuant
to Government Code Section 65850.5 (d).

• Ministerial application requirements and conditions may include those customarily used for
other ministerial permits, including submission of drawings and specifications, structural
calculations when appropriate and surveys to confirm property rights and boundaries. Solar
Energy systems shall conform to setbacks and height limits otherwise defined in the General
Plan and Zoning Ordinance, shall not encroach on BCDC 100-foot jurisdiction without a
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BCDC permit and shall not encroach on streams or wetlands4or destroy critical habitat of 
endangered species5.. For more information, see California Solar Permitting Guidebook, 
Governor’s Office of Planning and Research 
(http://opr.ca.gov/docs/California_Solar_Permitting_Guidebook.pdf).  

• CEQA review shall not be required for any solar energy system application that is subject to
ministerial review by the building official.

• CEQA shall not apply to any solar energy system on an existing roof or parking lot unless
one of the conditions in 21080.35(d) applies.

4 Requiring an individual federal permit pursuant to Section 401 or 404 of the federal Clean Water Act (33 U.S.C. 
Sec. 1341 or 1344) or waste discharge requirements pursuant to the Porter-Cologne Water Quality Control Act 
(Division 7 (commencing with Section 13000) of the Water Code) streambed alteration permit pursuant to Chapter 
6 (commencing with Section 1600) of Division 2 of the Fish and Game Code 
5 Contain plants protected by the Native Plant Protection Act (Chapter 10 (commencing with Section 1900) of 
Division 2 of the Fish and Game Code) 
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I certify that the foregoing resolution was passed and adopted by the Council of the City of 
Richmond at a regular meeting thereof held on June 17, 2014, by the following vote: 

AYES: Councilmembers Bates, Boozé, Butt, Myrick, Rogers, Vice Mayor 
Beckles, and Mayor McLaughlin. 

NOES:  None. 

ABSENT: None. 

ABSTENTION: None. 

DIANE HOLMES 
CLERK OF THE CITY OF RICHMOND 

(SEAL) 
Approved: 

GAYLE MCLAUGHLIN 
Mayor 

Approved as to form: 

BRUCE GOODMILLER 
City Attorney 

State of California } 
County of Contra Costa : ss. 
City of Richmond } 

I certify that the foregoing is a true copy of Resolution No. 56-14, finally passed and 
adopted by the City Council of the City of Richmond at a regular meeting held on June 17, 2014. 
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5/16"-18 x 2-1/2" SS HCS

W/ SPLIT LOCK WASHER

& CHANNEL NUT

25% MAX OF

MODULE EQUAL

50% MIN OF

MODULE

25% MAX OF

MODULE EQUAL

3/32"

SPACING

1" MIN

2" MAX

36" MAX CANTILEVER

CENTER OF POST

TO EDGE OF PURLIN

3" TO 4"

PAST RAIL

WHEN THERE IS AN ARRAY SEPARATION

CREATING (2) SUB-ARRAYS, THE MAX

POST SPACING SHALL BE 8'-0".

12" MAX

±2" ±2"

EAST - WESTNORTH - SOUTH

±1" ±1"

±1/8"

±1°

3°

1°

R
O

T
A

T
E

VALLEY

FLAT

HILL

SERIES 350: 18 DEGREE TILT

DEVELOPED AS AN EFFICIENT MOUNTING STRUCTURE FOR LARGE SCALE GROUND

MOUNT INSTALLATIONS.  THE SYSTEM IS BASED ON A STEEL SUB-STRUCTURE

MANUFACTURED FROM READILY AVAILABLE STEEL ROLL FORMS AND MODULE MOUNTING

RAILS TO ACCOMMODATE 0-35 DEGREE TILT SYSTEMS. DETAILED SPECIFICATIONS FOR

PURLIN SPANS AND PIER DEPTHS ARE AVAILABLE IN THE STRUCTURAL ENGINEERING

PACKET FOR THE SYSTEM.  MULTIPLE FOUNDATION OPTIONS MAKE SERIES 350

ADAPTABLE TO VIRTUALLY ANY INSTALLATION SITE AND CONFIGURATION. ARRAYS

FOLLOW CONTOURS OF THE SITE (NORTH TO SOUTH & EAST TO WEST)

POST TOLERANCES:

EAST/WEST DIRECTION IS 3° OR ±2" AT TOP OF POST. NORTH/SOUTH DIRECTION IS 1° OR

±1" AT TOP OF POST. TWISTING IS 1° OR ±1/8" AT TOP OF POST.

PURLIN TO POST:

(4) 1/4-20 X 1" BI-METAL W/ CARBON STEEL TIP, SS SELF-DRILLING SCREWS SHALL BE

USED AT PURLIN TO POST. TORQUE SCREW TO 5 FT-LBS. SCREWS SHALL ALIGN AND BE

INSTALLED THRU PRE-PUNCHED HOLES IN POST.

PURLIN SPLICE:

(6) 1/4-20 X 1" BI-METAL W/ CARBON STEEL TIP, SS SELF-DRILLING SCREWS SHALL BE

USED AT PURLIN SPLICE. CENTER SCREWS IN FLANGE USING PRE-DRILLED HOLES.

TORQUE SCREWS TO 5 FT-LBS.  ZEE PURLIN MAY BE SPLICED AT ANY POINT ALONG THEIR

LENGTH. ZEE PURLIN HAS ONE FLANGE THAT IS 0.2" LONGER THAN THE OTHER TO

FACILITATE NESTING AS SHOWN IN SECTION 'B'. EVERY OTHER ZEE PURLIN IS FLIPPED

180°, THE WIDER FLANGE IS PRE-PUNCHED TO FACILITATE THIS. AFTER ALL SCREWS ARE

INSTALLED, SPRAY BOTH SIDES WITH "BRITE COLD GALVANIZED PAINT".

PURLIN CLAMP:

INSTALL ONE PURLIN CLAMP AT EVERY PURLIN/RAIL CONNECTION, WITH 5/16" X 1 1/4"

HOT DIPPED BOLT, SPLIT LOCK WASHER, TORQUE TO 12-16 FT LBS.

PURLIN BRACE:

INSTALL TWO PURLIN BRACE AT EACH PURLIN 1/3 & 2/3 SPAN BETWEEN POSTS. ATTACH

PURLIN BRACE TO RAIL CLOSEST TO 1/3 & 2/3 OF SPAN. (1) 1/4-20 X 1" BI-METAL W/

CARBON STEEL TIP, SS SELF-DRILLING SCREWS SHALL BE USED AT BRACE TO PURLIN,

TORQUE TO 5 FT-LBS.  (2) 1/4-20 X 1" BI-METAL W/ CARBON STEEL TIP, SS SELF-DRILLING

SCREWS SHALL BE USED AT BRACE TO RAIL,  TORQUE TO 1 FT-LBS.

GROUNDING:

RACKING AND PV SYSTEM IS FULLY GROUNDED DOWN TO POST(S). INSTALL (1) LAY-IN

LUG PER SUB-ARRAY AT PRE-DRILLED HOLE OF POST(S) TO (EGC). USE 1/4" X 20 X 1 1/4"

HOT DIPPED NUT AND BOLT, TORQUE TO 6 FT-LBS.

NOTES
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FOUNDATION TYPEPOST TOLERANCESARRAY SECTION BREAK

END-CLAMP

MID-CLAMP

EXAMPLE OF ARRAY FOLLOWING CONTOURS

PURLIN BRACE PURLIN CLAMP

PURLIN SPLICE

PURLIN TO POST

HEIGHT OF ARRAY OFF GRADE:

7'-0" MIN HEIGHT

7'-6" MAX HEIGHT

ADJUSTABLE X-END-CLAMP

W/ 5/16"-18 X 2-1/2" SS HCS

W/ SPLIT LOCK WASHER &

CHANNEL NUT
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FENCE AND PLANT DETAILS

F101

FREETHY

INDUSTRIAL PARK

NORTHWEST CORNER

GOODRICK AVE

RICHMOND PARKWAY, CA 94801

APN 408-220-06, 07, 35, 36, 37, 38

RUS1-RUSP4801

RUSSELL PACIFIC

320 SUNSET WAY

MUIR BEACH, CA 94965

DEON TODD

STRUCTURAL ENGINEER

PM

DESIGN ENGINEER

08/20/2014

PERMIT SET

.

SHEET NUMBER

SHEET TITLE

DESIGN

ENGINEER

APPLICATIONS

ENGINEER

STRUCTURAL

ENGINEER

CHECKED BY

DATE DESCRIPTION

PROJECT

MANUFACTURER

E D C B A

E D C B A

1

C.E. SHEPHERD

COMPANY, L.P.

2221 CANADA DRY STREET

HOUSTON, TX 77023

PH (713) 924-4300

PROJECT

MANAGER

PROJECT

NUMBER

REV

DATE

CLIENT

2

3

4

1

2

3

4

0

1

2

3

4

5

6

7

8
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Meeting with Joe Shekou, owner, JHS Properties; Bob Herbst, son in law; and Ivo Keller, 
Counsel, SSL Law Firm, arranged in response to BCDC’s letter dated October 25, 2017. BCDC 
staff present: John Bowers, Matthew Trujillo, Adrienne Klein 

Enforcement Case No. ER2017.004 
_____________________________________________________________________________ 
Bob Herbst provided the site history - Site is 24 acres; Back in the day Freethy conducted fill. 
City prepared an EIR. 

Solar Farm is operating on seven parcels owned by Shekou: APNs 408-220-03, 06, 07, 33, 34, 
35, and 48. 

1984: Construction of the fill placement, road, concrete lined ditches and lightpoles and utilities 
occurred pursuant to the COE. Also, 3 warehouse buildings were constructed which have since 
been removed. At this time, the City and Freethy negotiated a 30-foot-wide public access 
easement along the east and north sides of the property. 

1995: Condemnation of portions of the property occurred by the City of Richmond to allow for 
construction of the Richmond Parkway. 

2000: The Shekou’s purchased the property and have since had trouble securing permission 
from the City to implement their three project proposals. There is bad blood between the 
Shekous and City as a result. The site was zoned light industrial and they had developed a plan 
for a live-work project but could not obtain City approval. The City councils have changed from 
pro- to anti-development and rezoned property to cultural/open space. They also imposed a 
building moratorium in 2016 which is due to expire in February 2018. 

2006: Shekous met with Bob Batha and showed him a public access plan. Unclear whether Bob 
was aware of the COE and how he advised them? If Bob indicated that a BCDC permit was 
necessary, then their action to proceed absent a permit is not negligent. 

2013: Nevertheless, the Shekous secured approval for the solar farm project, which is allowed 
in any zoning district. They can connect to the power grid along Goodrich Boulevard; this 
proximity makes the economic investment feasible. Solar is an off-peak power generator. 
Economically, it is not a good use of the land but it was the only use they could get approval for. 
They need to keep the site in solar for 20 years to secure a tax incentive. They have spent $5 
million on the project. Marin Energy buys the power.  

2016: Construction of the solar farm began in January and was completed in October. It is a 
2MW system, which provides power for 2,400 homes (online press release says 600 homes?). 
There is an onsite resident named Jerry to secure the facility from vandalism.  
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The fence that bounds the north and east sides of the property is set back to allow for future 
implementation of the public access in the pre-established 1984 public access easement. 

They are willing to build the pre-existing public access trail easement when the rest of the site 
builds out. Currently, the site is used for dumping and the PA would lead to a dead end. There is 
lots of vandalism. All the wiring from the light poles has been stolen. 
The Rod and Gun Club to the north has damaged 10 solar panels so far. Access along the east 
side would be very loud and potentially dangerous in Bob’s opinion.  

Shekou/Herbst Position Regarding Claim of Exemption (COE): They believe their project is fully 
covered by the COE issued by BCDC and do not want to apply for a BCDC permit. John 
suggested that they consider applying for a permit under a “reservation of rights” jurisdiction 
so that if the outcome isn’t favorable, they would not have forfeited their right to make a legal 
claim against BCDC regarding the difference of opinion regarding the scope/limits of the COE. 

Future Use of Adjacent Parcels: Shekou owns two additional parcels (APN 408-220-25 and 26). 
The Richmond Development Company owns APN 48-220-23, 24, 49 and 50. On these six 
parcels, they are working together to secure approval to construct two, 4,000 sf warehouses to 
cultivate marijuana. The project is called “Power Plant.” 

Dumas Sliding Doors is/will be located south of Freethy Boulevard on APNs 48-220-39, 41, 42 
and 43.    

Matthew Trujillo: Asked if they had installed the concrete barriers limiting vehicular and 
pedestrian access on Freethy Boulevard at its juncture with Goodrich. They said they had 
because of the vandalism. Matthew correctly is concerned that this adversely impacts the 
public’s ability to make use of the public access required by BCDC Permit No. 1993. 002, issued 
to the City of Richmond. Made a copy of a letter from BCDC, dated December 7, 1971, to which 
they referred to establish their position.  

Adrienne Klein: Explained that the BCDC staff does not believe that the COE applies to solar 
farm and that we believe a BCDC permit is necessary, that the property is considered shoreline 
band, that the policy consideration is that the project provide must maximum feasible public 
access consistent with the project, that public access is typically required prior to occupancy, 
that public shore parking, view corridors, signage and other benefits are often part of a public 
access proposal along with an ADA accessible shoreline trail. Explained the difference between 
and administrative and a major permit, mentioned the DRB. Said that they are a step ahead 
since they have their local approval and CEQA exemption.  (Did I explain the enforcement 
process or not?). Mentioned the Plains’ consultant who was very successful at addressing a 
similar vandalism issue and offered up the name if they were interested. 
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Ivo Keller: They believe property is subject to exemption and that it is valid on entire property 
including the future planned developments. They filed a lawsuit against the City of Richmond 
on December 1st regarding the rezoning matter. They would be willing to enter into a 
settlement agreement to accommodate our position but not to apply for a permit. 

John Bowers: A settlement agreement would not satisfy the requirements of the McAteer-
Petris Act for a permit. 

Questions: 
Should we look at original EIR to see what project it authorized? 
Should we find out what Bob Batha advised the Shekous? 
Review Permit No. 1993.002 and ensure that public access and habitat improvements have 
been fully installed as required. 

Next Steps: 
Matthew is preparing a second letter for JHS Properties outlining the BCDC position 
Adrienne advised Larry and Steve that a public hearing may be necessary to air the difference of 
opinion regarding the extent and status of the COE. 
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Site Visit to JHS Properties at Mean High Tide on Wednesday, May 16, 2018 

Len Nibby, representing Shekou Family 
Matthew Trujillo, Schuyler Olsson, John Bowers and Adreinne Klein representing BCDC. 

Jurisdiction and Public Access 
We were able to walk around two full sides of the property at the edges adjacent to tidal 
influence. We measured the distance from the fence to the inland extent of tidal marsh 
vegetation at two locations. At the southwest fence corner, the distance measured 54.6 feet. At 
the northwest fence corner, facing the Rod and Gun Club, the distance measured 13.8 feet. 
Therefore, at the narrow end of this area, there appears to be inadequate room for a public 
access trail along the shoreline with the current configuration of the fence protecting the 
panels. 

The jurisdiction along the tidal marsh is delineated by the location where the historic fill was 
placed. The elevation of the land slopes up from the tidal marsh plain. 

The jurisdiction adjacent to the Rod and Gun Club appears to extend inland to the roadway, and 
even around the corner to the location of a culvert, which is 83.4 feet from the 90’ turn.  

The tide definitely influences this entire area and marsh vegetation is also present, though the 
species transition to brackish about half way up the channel (bulrush, alterniflora, saltgrass, 
pickleweed). The approximate distance from the fence to the bottom of the slope was 
approximately 30 feet, though we neglected to write this measurement down and are not all in 
agreement. 

Adjacent Marsh 
Pursuant to signs in the marsh, the EBRPD owns this property. There was some minor amount 
of debris near the base of the manmade slope that may be worth removing if the opportunity 
for mitigation presents.  

Crushed Asphalt 
We observed new fill importation within the area of the solar farm, which Len described as 
crushed asphalt that is being laid down to raise the grade elevation so that maintenance 
workers can reach the solar panels to clean them. While we did not observe this fill being 
placed within the 100-foot shoreline band, it seems evident that this material will be placed 
throughout the site so that some of it will eventually be located in the SB. I am concerned about 
water quality impacts from the runoff. 

Gated Road 
John asked Len if JHS had installed the gate at the entrance to the public road and he said that 
they had with the City’s cooperation to preclude ongoing vandalism of public infrastructure. 
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Existing Public Access 
We also walked the existing public access required by Permit No. 1993.002, which is in a state 
of disrepair. The trail surface has cracks and bulges and the adjacent feral vegetation is 
overgrown. 
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February 13, 2019 

Mr. Ethan Lavine 
Chief of Bay Resources and Permits 
Bay Conservation and Development Corporation 
455 Golden Gate Avenue 
San Francisco, CA  94102 

Dear Ethan, 

Thanks for your help over the past several months in helping us plan the design of a new public shoreline trail at 
Freethy industrial Park.  We had hoped to submit our application at the same time as PowerPlant  Park, but we 
understand their application has been delayed over issues related to the City of Richmond’s existing BCDC permit 
conditions for Freethy Boulevard.  We therefore must submit our application separately per the request of 
Matthew Trujillo, but please know that we do intend to build and maintain our trail section in conjunction with 
PowerPlant’s planned shoreline improvements with which you are familiar. 

As discussed at our two meetings together in the last several months, we have terminated the trail about 200 feet 
from the Richmond Gun Club property line, in recognition of potential public safety hazards related to existing gun 
club operations. 

In submitting this application, Joe and Heidi Shekou (JHS) expressly reserve the right to contest the San Francisco 
Bay Conservation and Development Commission’s (BCDC) jurisdiction over, and authority to require a permit for 
development of, the land owned by JHS in Freethy Subdivision in Richmond, California (the Property).  JHS’s 
submission of the application shall not be construed as an admission that BCDC has jurisdiction over any portion 
of the Property; nor shall it be construed as a waiver of JHS’s right to contest BCDC’s jurisdiction on any basis, 
including, without limitation, the issuance of a letter of exemption to JHS’s predecessor-in-interest as owner of 
the Property, the previous grading and partial development of the Property, and/or the elevation of the Property 
and its distance from any areas that may be within BCDC’s jurisdiction.   

JHS is proceeding with submission of the application in reliance upon its understanding that BCDC has agreed not 
to construe the submission as a waiver or admission of any kind.  Further, this reservation shall remain in effect 
even if BCDC should issue a permit for any portion of the Property, and shall expire only if and when (i) JHS gives 
BCDC written notice of JHS’s acceptance of a permit issued by BCDC for the Property, in JHS’s sole discretion, and 
(ii) JHS has realized the benefits of that permit.

Please feel free to call me with any questions regarding our application. 

Best regards, 

Bob Herbst 
JHS Properties 
415-472-7700
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BCDC Application Form 

For BCDC Use Only 

Application number:  

Fee: 

Checklist of Application Requirements
 (For Applicant’s Use)

Major Permit Administrative 

Permit 

Regionwide 

Permit 

 Application Form 
One fully completed 
and signed original 
and seven copies 

One fully completed 
and signed original 

One fully completed 
and signed original 

Large Scale Project Site Plan One copy One copy One copy 

 8.5"x11" Project Site Plan Seven copies One copy One copy 

8.5"x11" Public Access and 

Open Space Plan Seven copies One copy None 

 8.5"x11" Vicinity Map Seven copies One copy One copy 

Proof of Legal 

Property Interest One copy One copy One copy 

 
Local Government 

Discretionary Approval One copy One copy None 

Environmental 

Documentation 

One copy of 
environmental 

determination and  
EIR or EIS Summary 

One copy of 
environmental 
determination 

None 

 
Water Quality 

Certification/Waiver 

One copy, if applicable One copy, if applicable One copy, if applicable 

Dept. of Toxic Substances 

Control Approval 

One copy, if applicable One copy, if applicable One copy, if applicable 

Biological Opinion/Take 

Authorization from state and 

federal agencies 

One copy, if applicable One copy, if applicable Not applicable 

Application Processing Fee 

As specified in  
Commission regulations, 

Appendix M 

As specified in  
Commission regulations, 

Appendix M 

As specified in  
Commission regulations, 

Appendix M 

Notice of Application* Posted at project site Posted at project site Posted at project site 

Certification of Posting 

the Notice of Application* 
One signed original 
returned to BCDC 

One signed original 
returned to BCDC 

One signed original 
returned to BCDC 

*BCDC staff will provide the forms for posting the Notice of application and the Certification.

Authority: Sections 66632, Government Code; and Section 29201(e), Public Resources Code. 
Reference: Sections 65940-65942, 66605, 66632(b) and (f) and 84308, Government Code; Sections 2770, 2774, 21080.5, 21082, 21160  

and 29520, Public Resources Code; and the San Francisco Bay Plan. 

N/A - See pages 40&41 of Draft MND

N/A See Email memo from DTSC 1-3-19

Reset Print

✔

✔

✔

✔

✔

✔

✔

✔

✔
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BCDC Application Form     Page 3 

 

 

Box 2  Total Project and Site Information 
      (must be completed by all applicants) 

 

 a. Project Street Address:      

 b. City, County, Zip:      

 c.          Assessor s Parcel 
   Number(s):     

 d. Latitude:       Longitude:      

  e. Previous BCDC permit number(s) for work at this site:     

 f. Project Name:         

 g. Brief Project Description:        

          

 h. Date work is expected to begin:        

  Date work is expected to be completed:        

 i. Total Project Cost:  $      

 j. Length of shoreline on the project site:     feet 

 k. Length of shoreline at adjacent property owned or controlled  
  by the applicant:       feet 

 l. Approximate size of project site within BCDC s “shoreline band” jurisdiction:     square feet 

 m. Approximate size of project site within BCDC s “Bay” or  
   “certain waterway” jurisdiction:        square feet 

 n. Approximate size of project site within BCDC s managed wetland or 
  salt pond jurisdiction:         square feet 

 o. Approximate size of project site within the Suisun Marsh:      square feet 

 p. Approximate size of project site outside of  BCDC s jurisdiction      square feet 

 q.  Approximate total size of project site (including areas outside BCDC s 
  jurisdiction):        square feet 

 r. Area of total project site reserved for non-public access uses:      square feet 

 s. Area of total project site reserved for public access:      square feet 

   

 t. Does the project involve development within the primary management area of the Suisun Marsh? 

  Yes  No 

If “Yes,” provide any relevant duck club number(s):      

Estimated construction cost for new Bay Trail Extension

Elmar Court - currently no street number-see attached diagrams

Richmond, Contra Costa, 94801

408-220-006 +007 408-220-035+036

37.58.30.8north 122.22.03.2west
N/A

JHS Properties - Solar Farm
 An approximately 8 acre installation of solar power generation panels (built 2014). Construciton of a 200' extension

of Bay Trail (10' wide asphalt paved trail w/ 2' DG shoulder) to commence concurrent with similar project on adjacent property in 2020.

07/01/2020
09/30/2020

$45,000.00
No shoreline - see attached

N/A see attached Wetland Delineation Map dated 5-12-2016

3,800

N/A

N/A

N/A

320,330

360,400

356,600

3,800

✔
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BCDC Application Form     Page 4 

 

 

(Box 2, Total Project and Site Information, continued) 

 

 u.  Project Details. Complete all that apply. 
 

 

 

 

 

 

Proposed Elements of 

the Project 

 

In BCDC’s 

Bay, Certain 

Waterway, 

Managed 

Wetlands or 

Suisun Marsh 

Jurisdiction* 
 

 

 

 

In BCDC’s 

Shoreline 

Band 

jurisdiction  

 

 

 

 

 

Outside 

BCDC’s 

jurisdiction 
 

 

 

 

 

 

 

Totals 
 

     

1. Structures                 sq.ft.               sq.ft.               sq.ft.                sq.ft. 

2.  All Roads, Parking, 
Pathways, Sidewalks                 sq.ft.               sq.ft.               sq.ft.                sq.ft. 

3.  Number of Parking 
Spaces: 

    

4.  All Landscaping                sq.ft.               sq.ft.               sq.ft.                sq.ft. 

5.  Left undeveloped                 sq.ft.               sq.ft.               sq.ft.                sq.ft. 

6.  Shoreline Protection                sq.ft.               sq.ft.               sq.ft.                sq.ft. 

7.  Piers, docks and other 
marine-related purposes               sq.ft.  sq. ft.               sq.ft.                sq.ft. 

8. Areas used for other 
purposes (specify)                sq.ft.               sq.ft.               sq.ft.                sq.ft. 

     

Totals:                sq.ft.               sq.ft.               sq.ft.                sq.ft. 

* If project will occur in more than one of these jurisdictions, provide the requested information for each area separately. 

 

 

 

 

 
 

 

0 26,000 270,500 296,500

0 3,000 0 3,000

0 0 0 0
0 800 0 0

0 0 0 0

0 0 0 0

0 0 0 0

0 10,300 49,800 61,500

0 40,100 320,300 360,400
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BCDC Application Form     Page 5 

 
(Box 2, Total Project and Site Information, continued) 

 v.  INFORMATION ABOUT THE TOTAL PROJECT AND SITE (PROVIDE IN AN ATTACHMENT): 
1. Provide a detailed project description. 

 2. Describe the existing condition of the site, including the elevations, underwater topography, vegetation, 
structures and uses. Provide one or more photographs of existing site conditions. 

  3.  Identify bathymetric features, tidal hydrology and sediment movement at the project site and describe how 
the project may influence these factors. 

4.  Endangered or Threatened Species. 

a. Identify any known threatened or endangered species, or any species that the California Department 
of Fish and Game or a federal wildlife agency has determined are candidates for listing as threatened 
or endangered species, or any species that provide substantial public benefits that may be found at 
the project site.  

b. Provide any “biological opinion” issued by a state or federal agency as the result of an endangered 
species consultation. 

c.  Provide any “take” authorizations issued by the state or federal resource agencies.  

 5. Identify any subtidal areas that are scarce or that have an abundance and diversity of fish, other aquatic 
organisms and wildlife (e.g., eel grass beds, sandy deep water or underwater pinnacles) at the site. Add 
the identified areas to the project site plan (see below). 

6. Indicate whether the project would involve the release of pollutants or have the potential for accidental 
pollutant discharge into the Bay. If so, describe how the proposed project has been designed and would 
be constructed and maintained to prevent or minimize the discharge of pollutants into the Bay, including 
non-point source pollution (storm water runoff). Provide any storm water pollution prevention plans, when 
available, storm water management plans, or other water pollution or erosion and sediment control plans 
showing proposed best management practices developed for the project and the project site. 

  7. Identify any suspected or known sites of toxic contamination on or in proximity to the project site, and 
provide the following information: (a) the types of pollutants present; (b) the location of the pollutants 
(show on the site plan); (c) the extent to which the pollutants are accessible to humans, fish, wildlife or 
vegetation, or are moving offsite; and (d) steps being taken (including government actions) to control or 
clean up the pollutants. 

8. Provide a copy of any water quality certification or waste discharge requirements that are required by the 
San Francisco Bay Regional Water Quality Control Board, and any approvals that are required by the 
State Department of Toxic Substances Control. 

9. You must provide information to show that your project would be consistent with the Commission s laws 
and policies. This application addresses the most common policies raised by most projects. The 
Commission staff will assist you in identifying additional policies, if any, that apply to your project. Once 
they are identified, please explain how they offer support for your project and how the project would be 
consistent with them. The Commission s laws and policies may be found in the digital library at 
www.bcdc.ca.gov. 

10. PROJECT PLANS: Provide the following types of plans: (a) vicinity map sized 8.5”x11”; (b) public access 
and open space exhibit; (c) project site plan reduced to 8.5”x11”; and (d) full-sized project site plan.  

PLAN REQUIREMENTS: The public access and open space exhibit must include property boundaries, proposed 
structures, and an accurate depiction of areas to be provided as public access, open space and view corridors. At a 
minimum, the project site plan must include property boundaries, all existing and proposed structures and 
improvements (with cross sections and elevations if necessary), and any tidal marshes and tidal flats. All plans must 
include a graphic scale, a north arrow, the date and name of the person who prepared the plans, and a depiction of 
the edge of the Commission s jurisdiction over the Bay or certain waterway (mean high water or, in tidal marshlands, 
the inland edge of marsh vegetation up to five feet above Mean Sea Level), and the edge of the Commission s 
shoreline band jurisdiction (100 feet wide measured from the edge of the Bay). See also Appendix F for details. 
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BCDC Application Form     Page 6 

 

 

 

Box 3 
Fill Information 
(“Fill” means earth or any other substance or material, including pilings or structures placed on  
pilings, and structures floating at some or all times and moored for extended periods, such as 
houseboats and floating docks. Gov. Code Section 66632(a)) 

 a. Complete this box if fill would be placed in any of these areas (check all those that apply): 

 San Francisco Bay            Salt pond                 Managed wetland “Certain waterway”  

 Primary management area of the Suisun Marsh     Other:     ______________ 

       b.   Surface area of tidal and subtidal property to be covered with fill:   square feet 

 c. Total volume of solid fill to be placed in tidal and subtidal areas:                         cubic yards 

  d. Type of Fill. Surface area of proposed:  

                                                                                          Solid fill:                                     square feet 

                                                                          Floating fill:    square feet 

                                                                           Pile-supported fill:      square feet 

                                                                   Cantilevered fill:    square feet 

                                                           Total area to be filled:   square feet 

 e.  Types of Areas to be Filled. Of the total area to be filled, 
what is the footprint of fill that would be placed in:  

                                                                       Open water:   square feet 

                                                                             Tidal marsh:   square feet 

                                                                                                                            Tidal flat:     ______________ square feet

                                                                                       Salt pond:    square feet 

   Managed wetlands in the primary management area of the 
                                                                of the Suisun Marsh:    square feet 

                                                    Other managed wetlands:    square feet 

 f.      Area on new fill to be reserved for:  
          
           Private, commercial, or other non-public-access uses:    square feet 

                                                                          Public access:      square feet 
 

 

✔
100' Shoreline Band

0

0

0
0
0
0

0
0
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(Box 3, Fill Information, continued) 

 g.  INFORMATION REGARDING FILL (PROVIDE IN AN ATTACHMENT): 
1. Provide dimensions of portions of all structures to be built on new fill, including length, width, area, height 

and number of stories. 

2.  Provide one or more photographs of existing shoreline conditions. 

 3. Explain the purpose of fill in the Bay, salt pond, managed wetland, certain waterway, or Suisun Marsh 
considering that the Commission can approve new fill for only five purposes: (a) accommodating a water-
oriented use; (b) minor fill for improving shoreline appearance; (c) minor fill for providing new public 
access to the Bay; (d) accommodating a project that is necessary to the health, safety, or welfare of the 
public in the entire Bay Area; and (e) accommodating a project in the Suisun Marsh that is consistent with 
either: (1) the Suisun Marsh Preservation Act and the Suisun Marsh Protection Plan; or (2) the Suisun 
Marsh Local Protection Program.  

 4. Explain:  

(a) what possible impacts the fill would have on the Bay Area, including impacts on: (1) the volume of Bay 
waters, on Bay surface area, or on the circulation of Bay water; (2) water quality; (3) the fertility of 
marshes or fish or wildlife resources; and (4) other physical conditions that exist within the area, 
including land, air, water, minerals, flora, fauna, noise, or objects of historic or aesthetic significance; 
and 

(b)  how the nature, location, and extent of the fill would minimize possible harmful conditions or effects to 
the Bay. 

5.  For projects in subtidal areas that have an abundance and diversity of fish, other aquatic organisms and 
wildlife, or are scarce such as eelgrass beds and sandy deep water, identify feasible alternatives and 
public benefits associated with the project. 

 6. Explain: (a) why the fill would be the minimum amount necessary; and (b) why there is no alternative 
upland location for the project that would avoid the need for Bay fill. 

  7. If the fill is to be used for improving shoreline appearance or providing new public access to the Bay, 
explain why it is physically impossible or economically infeasible to accomplish these goals without filling 
the Bay. 

  8. Explain how the fill would result in a stable and permanent shoreline. 

  9. Explain the steps that would be taken to assure that the project will provide reasonable protection to 
persons and property against hazards of unstable geologic or soil conditions, of sea level rise, or of flood 
or storm waters. 

 10. Provide the names, addresses, and telephone numbers of any licensed geologists, engineers, or 
architects involved in the project design who can provide technical information and certify the safety of the 
project. 

  11. Describe in detail the anticipated impacts of the fill on the tidal and subtidal environment, and describe 
how these impacts would be addressed or mitigated, and explain how the public benefits of the project 
would clearly exceed the public detriment from the loss of water area, tidal marsh or tidal flats. 

  12. For marina projects, indicate how many berths, if any, are to be made available for live-aboard boats and 
explain how these live-aboard boats would contribute to public trust purposes. 

 13. For tidal, subtidal and other wetland restoration projects, including mitigation projects: (a) identify specific 
long-term and short-term biological and physical goals; (b) identify success criteria; (c) provide a 
monitoring program intended to assess the success and sustainability of the project; (d) include an 
adaptive management plan with corrective measures, if needed, to achieve success and sustainability; 
and (e) identify the provisions for long-term maintenance, as required by the Bay Plan policies on 
Mitigation, Tidal and Subtidal Areas. The Commission s laws and policies may be found at 
www.bcdc.ca.gov in the digital library. 
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Box 4 
Shoreline Band Information 
(“Shoreline band” means the land area lying between the Bay shoreline and a line drawn parallel to 
and 100 feet from the Bay shoreline. The Bay shoreline is the Mean High Water Line, or five feet  
above Mean Sea Level in marshlands.) 

 a. Does the project involve development within the 100-foot shoreline band around San Francisco Bay? 

   Yes  No 

If “Yes,” complete this box. 

 b. Types of activities to be undertaken or fill, materials or structures to be placed within the shoreline band: 

  

  

 c. Would the project be located within a priority use area designated in the San Francisco Bay Plan?  

   Yes  No 

  The Bay Plan and Maps that depict priority use areas can be viewed in the digital library at www.bcdc.ca.gov. 

If “No,” go to section (d). If “Yes,” please indicate which priority use the area is reserved for:   

Would the project use be consistent with the priority use for which the site is reserved?        

   Yes  No 

If “Yes,” go to section (d). If “No,” attach an explanation of how the project can be approved despite this 
inconsistency. 

 d. Total shoreline band area:                                      Within project site:    square feet 

                                                   To be reserved for private, non-public 
                                         access uses:    square feet 

                                                          To be reserved for public access:                 square feet 

 e. INFORMATION ABOUT WORK PROPOSED IN THE SHORELINE BAND (PROVIDE IN AN ATTACHMENT): 

 1.  Provide dimensions of portions of all structures to be built within the shoreline band, including length, 
width, area, height, and number of stories. 

2. Provide one or more photographs of existing conditions within the 100-foot shoreline band. 

 

 
 
 

Public access trail plus open space
beyond private property fence line.

✔

Approximately 200 LF of 12' wide asphalt trail with 3' wide decomposed granite shoulder on one side with areas of native planting.

Extension of Bay Trail will require compacted Class II aggregate base (Cal Trans standard), wood headers, asphalt paving, and decomposed granite paving.

✔

Approx 40,100

320,300
30,000
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Box 5 Public Access Information 
(must be completed by all applicants) 

 

 a. PUBLIC ACCESS DETAILS: 
   

1.   Does public access to the shoreline or do views to the Bay presently exist at the project site, at  
a contiguous property, or from nearby roads or public access areas?            

   Yes  No 

If “Yes” attach a description of the existing public access and views at these areas.  

If “No,” explain what is preventing public access to, or views of, the shoreline. 

2.   Describe how the project would or would not adversely impact present and future public access and 
views to the Bay. If so, describe how the proposed public access would offset the impact. 

3. For most large projects, identify: (1) the existing number of people or employees using the site; and  
(2) the existing number of cars, bicycles, and pedestrians visiting the site and the level of service of all 
nearby roads leading to the site. Describe how the project would change these factors.  

4. Identify the public s use of existing nearby parks, public access, public parking and other recreational 
areas on the shoreline and the roads leading to the site and describe the impact the project is expected 
to have on that use. 

5.  Do public safety considerations or significant use conflicts make it infeasible to provide new public 
access to the shoreline on the project site?    

   Yes  No 

If “Yes,” describe the public safety considerations or significant use conflicts that make it infeasible to 
provide public access at the project site and either: (1) identify an offsite area where public access to the 
shoreline is proposed as part of the project and describe the proposed public access area and 
improvements at that location; or (2) explain why no offsite public access is proposed as part of the 
project. 

 

 

 

✔

✔
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(Box 5, Public Access, continued) 

6. Dimensions of the public access areas:    None Proposed 

Existing Proposed            
 Total public access area 

including areas outside the 

Commission’s jurisdiction:             square feet    square feet  

 Public access within Commission’s 

shoreline band jurisdiction:   square feet    square feet  

       linear feet    linear feet  

       average width    average width  

 Public access pathways, 

sidewalks in the shoreline band:   square feet ______________         square feet  
  

       linear feet    linear feet 

       average width    average width  

 Public access area, landscaping 

in the shoreline band:     square feet    square feet 

 Public access on fill within Commission’s 

Bay, certain waterway, and 

managed wetlands jurisdiction:   square feet    square feet  

       linear feet    linear feet  

       average width    average width 

 Public access on piers  

or decks over water/wetlands:  ___________     square feet    square feet 

       linear feet    linear feet 

       average width    average width 

 View Corridor(s):     square feet    square feet  

       linear feet    linear feet  

       average width    average width 

Public Access Parking:        ___________ stalls    stalls   

 b. ADDITIONAL PUBLIC ACCESS INFORMATION (PROVIDE IN AN ATTACHMENT): 
1.  Describe the existing and proposed public access improvements, both on-site and off-site, including 

decks, piers, pathways, sidewalks, signs, benches, landscaping, parking, and any other proposed public 
improvements.  

2. Describe how the public access area and facilities would be accessible to disabled persons.  

3. Describe the proposed connections to existing public streets or offsite public pathways.  
4. Specify how the public access areas would be permanently guaranteed (e.g., dedication, deed 

restriction, etc.) and how the areas and improvements would be maintained. 

5.   Describe the species present, wildlife use, and habitat conditions in and adjacent to the proposed public 
access areas and the likely type and degree of human use of the site (i.e., bicycling, dog walking, 
birding, frequency of use, etc.). Describe how any potential adverse effects on wildlife from public 
access would be avoided or minimized through the siting, design and management of the public access 
being proposed at the site. 

Public access trail plus open space beyond
private property fence line.

Public access parking is provided by similar Bay Trail
extension project currently by adjacent property owner.

0 30,000

0 30,000
0 200
0 15'

0 3000

0 200
0 15'

0 800

0 0
0 0
0 0

0 0

0 0
0 0

0 30,000
0 200
0 15'

0 0
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Box  6 Dredging and Mining Information 

a. Complete this box if the project involves mining, dredging or the disposal of dredged material in any of the
following areas.

San Francisco Bay  Salt pond  Managed wetland ”Certain waterway”  

Primary management area of the Suisun Marsh Other: ______________ 

b. Are you submitting a separate application to the Dredged Material Management Office (DMMO)?

 Yes     No 

If “Yes,” attach a copy of that application; it is not necessary to complete this Box. If “No,” complete this box. 

c. Type of activity:   Maintenance Dredging   New Dredging Mining 

d. Method of dredging or mining:

e. Total volume and area of material to be dredged or mined from:

Open waters:  cubic yards  square feet  

Tidal marshes:         cubic yards   square feet 

Tidal flats:        ______________    cubic yards  square feet 

Salt ponds:        ______________    cubic yards  square feet 

Managed wetlands in the primary management area of the Suisun Marsh: 

 cubic yards  square feet 

Other managed wetlands:         ______________    cubic yards  square feet 

Subtidal areas that are scarce or have an abundance and diversity of fish, 
other aquatic organisms and wildlife, such as eelgrass beds and sandy deep water: 

______________    cubic yards  square feet 

Other (specify):  ______________    cubic yards  square feet 

f. Are knockdowns proposed as part of the dredging project?

 Yes  No 

Number of knockdowns: ______________     

Volume per knockdown event: ______________    cubic yards
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Box 8  (Box 6,Dredging and Mining Information, continued) 

 g. Location(s) where dredged or mined material will be deposited:       

         

 h. Total volume of dredged material to be disposed:   cubic yards      

Beneficially re-used:   cubic yards 

 i. Estimated future maintenance dredging required annually:        _________ cubic yards 

 j. For dredging projects: 

Proposed design depths (MLLW):   (1) _______________ (2) ____________  (3) _____________ 

Proposed over-depth dredging (+ feet):  (1) _______________ (2) ____________   (3) _____________ 

Number of dredging episodes: _____________ 

 k. Does this project have an annual average dredging average of 50,000 cubic yards or less?       

 Yes     No 

   l.  ADDITIONAL INFORMATION (PROVIDE IN AN ATTACHMENT): 

1. If the dredged material is to be disposed of in the Bay, explain why the material cannot feasibly be 
beneficially re-used or disposed of in the ocean, upland, or inland outside of the Commission s 
jurisdiction. 

2. Provide the results of testing for biological, chemical or physical properties of the material to be 
dredged.  

3. Provide a copy of a water quality certification or waste discharge requirements for the dredging or 
disposal of dredged material from the San Francisco Bay Regional Water Quality Control Board. 

4. Identify local and Bay-wide effects of the project on: (a) the possible introduction or spread of invasive 
species; (b) tidal hydrology and sediment movement; (c) fish, other aquatic organisms and wildlife;  
(d) aquatic vegetation; and (e) the Bay s bathymetry. 

5. For projects in subtidal areas that have an abundance and diversity of fish, other aquatic organisms and 
wildlife, or are scarce such as eelgrass beds and sandy deep water, identify feasible alternatives and 
public benefits associated with the project. 
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Box 7
Information on Government Approvals 
(must be completed by all applicants) 

Required Type of Date Approval Agency Contact 
YES   NO Approval Expected/Received and Phone Number 

Local Government  
Discretionary Approval(s):      

Yes No 
State Lands 

Commission:   
Yes No 

Regional Water Quality 
Control Board: 

Yes No 
Regional Board Number: 

California Dept. of Toxic 
Substances Control:    

Yes No 

California Department  
of Fish and Game 

Streambed Alteration 
Permit: 

Yes No 

DF&G Take Authorization:   
Yes No 

Other DF&G Permit: 
Yes No 

U.S. Army Corps 
Of Engineers:   

Yes No 

Public Notice Number: 
U.S. Fish and  

Wildlife Service: 
 Take Authorization 

Yes No 

Biological Opinion: 
Yes  No 

NOAA Fisheries Service:  

Take Authorization  
Yes No 

Biological Opinion 
Yes No 

U.S. Coast Guard:  
Yes No 

Federal Funding: 
Yes No 

 Other Approval (Specify): 

✔ Bldg. Permit 9/29/2014 Bldg. Official_(510)620-6868

✔

✔

✔

✔

✔

✔

✔

✔

✔

✔

✔

✔
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Box 8 
Environmental Impact Documentation 
(must be completed by all applicants) 

 a. Is the project statutorily or categorically exempt from the need to prepare any environmental 
documentation? 

  Yes  No 

If “Yes,” please attach a statement that identifies and supports this statutory or categorical exemption. 

 b. Has a government agency other than BCDC, serving as the lead agency, adopted a negative declaration or 
certified an environmental impact report or environmental impact statement on the project? 

  Yes  No 

If “Yes,” attach a copy of the document. If the environmental impact report or statement is longer than ten 
pages, also provide a summary of up to ten pages. If “No,” provide sufficient information to allow the 
Commission to make the necessary findings regarding all applicable policies. The certified document must be 
submitted prior to action on the permit. 

 
 

Box 9 
Public Notice Information 
(must be completed by all applicants) 

 a. Owners and residents of all properties located within 100 feet of the project site (if more than four, provide the  
  information electronically): 

 North:    East: 

 Name:   Name:  

 Address:   Address:  

 City, State, Zip:   City, State, Zip:  

 Telephone:  
 

  Telephone:   

 South:

(415) 333-3333 

  West: 

 Name:   Name:  

 Address:   Address:  

 City, State, Zip:   City, State, Zip:  

 Telephone:    Telephone:   

 b. Other persons known to be interested in this project:   None 
             (if more than two, provide the information electronically). 

 Name:   Name:  

 Address:   Address:  

 City, State, Zip:   City, State, Zip:  

 Telephone:     Telephone:   

 

 

(415) 333-3333 

(415) 333-3333 (415) 333-3333 

(415) 333-3333 (415) 333-3333 

✔

✔

Richmond Rod & Gun Club
3155 Goodrick Avenue
Richmond, CA 94801

PowerPlant LLC
116 Washington Ave.
Richmond, CA 94804
(510) 459-5566

✔
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Narrative Response to Box 2, U. 1-8 

1. The structures described in Box 2 U.1 are above ground solar power generation panels. 
8. Open space for access and maintenance of solar power generation panels 

Narrative Response to Box 2, V. Information about project and site 

1. This project consists of an approximately 8-acre solar power generation facility with an 
approximately 200’ long extension of the Richmond Bay Trail on its western edge. The solar 
generation facility is entirely fenced with an access gate from Elmar Court. Note, the solar power 
generation facility was permitted by the City of Richmond and constructed in 2014. Prior to 
construction of the solar power generation facility, the City of Richmond authorized the 
placement of fill on the property. Historic permits and plans for both of these earlier projects 
are included in this application.  Bay trail extension related to this property to be constructed 
concurrent with a similar project to be undertaken by adjacent property owner. Likely start date 
of that work is spring 2020. 

Narrative Response to Box 5, 6.a. Public Access Details 

1. This project consists of an approximately 8-acre solar power generation facility with an 
approximately 200’ long extension of the Richmond Bay Trail on its western edge. The solar 
generation facility is entirely fenced with an access gate from Elmar Court. Note, the solar power 
generation facility was permitted by the City of Richmond and constructed in 2014. Bay trail 
extension related to this property to be constructed concurrent with a similar project to be 
undertaken by adjacent property owner. Likely start date of that work is spring 2020. 

Narrative Response to Box 5, 6.a. Public Access Details 

2. This project does not create adverse impacts to present or future public access. Construction of 
the trail provides public access to an area that is currently inaccessible.  

3. There are no employees on site at the solar power generation facilities. Site visits by employees 
to repair and maintain equipment are made using a light truck or van. These trips are 
infrequent. Impacts to the level of service to nearby roads leading to the sites is negligible. 

4. The only publicly accessible amenity in the vicinity of the projects is a length of Bay Trail located 
on the western side of the Richmond Parkway. That existing length of trail includes a trail head 
and designated parking at the terminus of Freethy Blvd. The trail extension project proposed as 
a part of this project would enhance this existing public access point by providing additional 
length of trail. Note, the property owner to the south of this project is in the planning stages for 
a similar trail extension project. That project is necessary to provide connection between the 
trail extension proposed for this project and the existing trailhead. See illustrative plan included 
with this application. 

Narrative Response to Box 5, 6.b. Additional Public Access Information 

1. The proposed project includes an approximately 200 ‘ long extension of an existing spur of the 
Bay Trail in Richmond, California. This section of Bay Trail will provide public access to an area 
with views to the west of San Francisco and San Pablo Bays. The trail extension is a 10’ wide 
asphalt paved path with a 2’ wide decomposed granite shoulder.  Planting areas totaling 
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approximately 400 square feet will be located at intervals along the path. These to be planted 
with native species consistent with Bay Trail design guidelines. 

2. This section of trail extension is dependent on construction of a similar length of trail to be built 
in the future by adjacent property owner to the south. That section of trail is currently in the 
planning stages. When completed, both sections of trail will be universally accessible from 
parking located at the terminus of Freethy Blvd. See illustrative plan included with this 
application. 

3. The path will connect to an existing trailhead for the Bay Trail. See illustrative plan included with 
this application. 

4. This section of trail to be maintained under separate agreement with the City of Richmond. 
5. The Initial Study/Mitigated Negative Declaration recently prepared for the proposed adjacent 

project to the south did not identify significant wildlife use of the site or habitat of significance. 
With this information in mind, the new section of trail proposed as a part of this project was 
located as far as possible from the shoreline where wildlife and/or habitat might be found at 
some point in the future. Trail alignment is at farthest inland edge of BCDC 100’ shoreline band. 
See illustrative plan included with this application.  
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RESOLUTION NO. 56-14 

RESOLUTION OF THE CITY OF RICHMOND CITY COUNCIL INTERPRETING 
AND IMPLEMENTING THE RICHMOND GENERAL PLAN 2030 AND STATE OF 
CALIFORNIA POLICY REGARDING SOLAR ENERGY SYSTEMS 

 

WHEREAS, The California Solar Rights Act1 includes Civil Code Sections 714, 714.1, 
801 and 801.5; Government Code Sections 65850.5, 66475.3  and 66473.1 and California Health 
and Safety Code Section 17959.1; and, 

WHEREAS, California is a world leader in renewable energy generation.  Solar and wind 
power, as well as emerging technologies such as biomass and fuel cells, are transforming 
California. Renewable energy is helping to power the state’s economy, reducing our state’s 
reliance on imported energy sources, and decreasing air pollution. California’s state and local 
governments have set aggressive goals to expand renewable energy. Small-scale renewable 
energy benefits California communities. It increases energy reliability for residents and 
businesses by generating electricity near where it is consumed. This type of energy can also 
provide stable electricity prices for consumers and creates thousands of jobs across California.  
 

WHEREAS, the State of California has adopted multiple public policy positions that 
support renewable energy sources, particularly solar energy, including The California Solar 
Initiative, a 2006 initiative to install 3,000 megawatts (M) of additional solar power by 2016.2 
Included in it is the Million Solar Roof Initiative. In 2011, this goal was expanded to 12,000 MW 
by 2020;3 and, 

WHEREAS, Richmond General Plan 2030 includes multiple policies, including Energy 
and Climate Change Policies EC1.1, EC1.2, EC3.1, EC3.A and EC3.B, that encourage the use of 
solar generated energy in Richmond; and, 

WHEREAS, the City of Richmond is a member of Marin Clean Energy (MCE), whose 
mission includes “local economic and workforce benefits” by encouraging local generation 
projects as sources of its purchased renewable energy portfolio; and, 

WHEREAS, the California Legislature has passed into law numerous provisions that 
encourage the installation of solar energy generating systems and removal of barriers to the 
installation of solar energy systems, including: 

• Civil Code Section 714(a): “…it is the policy of the state to promote and encourage the 
use of solar energy systems and to remove obstacles thereto. Accordingly, reasonable 
restrictions on a solar energy system are those restrictions that do not significantly 
increase the cost of the system or significantly decrease its efficiency or specified 
performance, or that allow for an alternative system of comparable cost, efficiency, and 
energy conservation benefits. : 

• Government Code Section 65850.5 (a): The implementation of consistent statewide 
standards to achieve the timely and cost effective installation of solar energy systems is 
not a municipal affair, as that term is used in Section 5 of Article XI of the California 
Constitution, but is instead a matter of statewide concern. It is the intent of the 
Legislature that local agencies not adopt ordinances that create unreasonable barriers to 
the installation of solar energy systems, including, but not limited to, design review for 
aesthetic purposes, and not unreasonably restrict the ability of homeowners and 
agricultural and business concerns to install solar energy systems. It is the policy of the 
state to promote and encourage the use of solar energy systems and to limit obstacles to 
their use. It is the intent of the Legislature that local agencies comply not only with the 
language of this section, but also the legislative intent to encourage the installation of 

1 http://solar-rights.com/files/THE_CALIFORNIA_SOLAR_RIGHTS_ACT2.pdf  
2 http://www.gosolarcalifornia.ca.gov/about/csi.php 
3 http://www.energy.ca.gov/renewables/ 
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solar energy systems by removing obstacles to, and minimizing costs of, permitting for 
such systems.  

• Health & Safety Code Section 17591.1(a): A city or county shall administratively 
approve applications to install solar energy systems through the issuance of a building 
permit or similar nondiscretionary permit. However, if the building official of the city or 
county has a good faith belief that the solar energy system could have a specific, adverse 
impact upon the public health and safety, the city or county may require the applicant to 
apply for a use permit.  

• Health & Safety Code Section 17591.1(b) A city or county may not deny an application 
for a use permit to install a solar energy system unless it makes written findings based 
upon substantial evidence in the record that the proposed installation would have a 
specific, adverse impact upon the public health or safety, and there is no feasible method 
to satisfactorily mitigate or avoid the specific, adverse impact. This finding shall include 
the basis for the rejection of potential feasible alternatives of preventing the adverse 
impact.  

• California Health & Safety Code Section 17591.1(c): Any conditions imposed on an 
application to install a solar energy system must be designed to mitigate the specific, 
adverse impact upon the public health and safety at the lowest cost possible.  

• Government Code Section 65850.5 (b): A city or county shall administratively approve 
applications to install solar energy systems through the issuance of a building permit or 
similar nondiscretionary permit. Review of the application to install a solar energy 
system shall be limited to the building official's review of whether it meets all health and 
safety requirements of local, state, and federal law. The requirements of local law shall 
be limited to those standards and regulations necessary to ensure that the solar energy 
system will not have a specific, adverse impact upon the public health or safety. 
However, if the building official of the city or county has a good faith belief that the 
solar energy system could have a specific, adverse impact upon the public health and 
safety, the city or county may require the applicant to apply for a use permit. 

• Government Code Section 65850.5 (c): A city or county may not deny an application for 
a use permit to install a solar energy system unless it makes written findings based upon 
substantial evidence in the record that the proposed installation would have a specific, 
adverse impact upon the public health or safety, and there is no feasible method to 
satisfactorily mitigate or avoid the specific, adverse impact. The findings shall include 
the basis for the rejection of potential feasible alternatives of preventing the adverse 
impact; and, 

WHEREAS, the California Legislature passed into law the following definition of a “solar 
energy system: 

• California Civil Code Section 801.5(a)(1): Any solar collector or other solar energy 
device whose primary purpose is to provide for the collection, storage, and distribution of 
solar energy for space heating, space cooling, electric generation, or water heating.  

• California Civil Code Section 801.5(a)((2) Any structural design feature of a building, 
whose primary purpose is to provide for the collection, storage, and distribution of solar 
energy for electricity generation, space heating or cooling, or for water heating; and, 

WHEREAS, the California Legislature adopted the following definitions: 

• California Health and Safety Code Section 17591 (e): The following definitions apply to 
this section:  

o (1) "A feasible method to satisfactorily mitigate or avoid the specific, adverse 
impact" includes, but is not limited to, any cost effective method, condition, or 
mitigation imposed by a city or county on another similarly situated application in 
a prior successful application for a permit. A city or county shall use its best 
efforts to ensure that the selected method, condition, or mitigation meets the 
conditions of subparagraphs (A) and (B) of paragraph (1) of subdivision (d) of 
Section 714 of the Civil Code 

o (3) A "specific, adverse impact" means a significant, quantifiable, direct, and 
unavoidable impact, based on objective, identified, and written public health or 
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safety standards, policies, or conditions as they existed on the date the application 
was deemed complete. 

WHEREAS the California Legislature has also passed into law provisions to ensure that 
solar energy systems do not adversely impact health and safety, including: 

• California Civil Code Section 714(c)(1): A solar energy system shall meet applicable 
health and safety standards and requirements imposed by state and local permitting 
authorities.  

• California Civil Code Section 714(c)(3): A solar energy system for producing electricity 
shall also meet all applicable safety and performance standards established by the 
National Electrical Code, the Institute of Electrical and Electronics Engineers, and 
accredited testing laboratories such as Underwriters Laboratories and, where applicable, 
rules of the Public Utilities Commission regarding safety and reliability. 

• California Government Code Section 65850.5 (d): The decision of the building official 
pursuant to subdivisions (b) and (c) may be appealed to the planning commission of the 
city or county.  

• California Government Code Section 65850.5 (e): Any conditions imposed on an 
application to install a solar energy system shall be designed to mitigate the specific, 
adverse impact upon the public health and safety at the lowest cost possible; and, 

WHEREAS, CEQA generally applies to discretionary projects, including those undertaken 
by private parties. A discretionary project is one that requires the exercise of judgment or 
deliberation by a public agency in determining whether the project will be approved, or if a 
permit will be issued; and. 

• WHEREAS, CEQA does not apply to ministerial projects. A ministerial project is one 
that requires only conformance with a fixed standard or objective measurement and 
requires little or no personal judgment by a public official as to the wisdom or manner of 
carrying out the project.  

• CEQA Guidelines 15268.state:  “(a) Ministerial projects are exempt from the 
requirements of CEQA. The determination of what is “ministerial” can most 
appropriately be made by the particular public agency involved based upon its analysis of 
its own laws, and each public agency should make such determination either as a part of 
its implementing regulations or on a case by-case basis. (b)In the absence of any 
discretionary provision contained in the local ordinance or other law establishing the 
requirements for the permit, license, or other entitlement for use, the following actions 
shall be presumed to be ministerial :(1)Issuance of building permits….” 

 
• WHEREAS, Section 21080.35 of the Public Resources Code establishes a statutory 

exemption from CEQA for certain solar energy systems:  
 

21080.35.  (a) Except as provided in subdivision (d), this division does not 
apply to the installation of a solar energy system on the roof of an existing 
building or at an existing parking lot.     
(b) For the purposes of this section, the following terms mean the 
following:    (1) "Existing parking lot" means an area designated and used 
for parking of vehicles as of the time of the application for the solar 
energy system and for at least the previous two years.    (2) "Solar energy 
system" includes all associated equipment. Associated equipment consists 
of parts and materials that enable the generation and use of solar electricity 
or solar-heated water, including any monitoring and control, safety, 
conversion, and emergency responder equipment necessary to connect to 
the customer's electrical service or plumbing and any equipment, as well 
as any equipment necessary to connect the energy generated to the 
electrical grid, whether that connection is onsite or on an adjacent parcel 
of the building and separated only by an improved right-of-way. 
"Associated equipment" does not include a substation.    
(c) (1) Associated equipment shall be located on the same parcel of the 
building, except that associated equipment necessary to connect the energy 
generated to the electrical grid may be located immediately adjacent to the 
parcel of the building or immediately adjacent to the parcel of the building 
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and separated only by an improved right-of-way.    (2) Associated 
equipment shall not occupy more than 500 square feet of ground surface 
and the site of the associated equipment shall not contain plants protected 
by the Native Plant Protection Act (Chapter 10 (commencing with Section 
1900) of Division 2 of the Fish and Game Code). 
(d) This section does not apply if the associated equipment would 
otherwise require one of the following:    (1) An individual federal permit 
pursuant to Section 401 or 404 of the federal Clean Water Act (33 U.S.C. 
Sec. 1341 or 1344) or waste discharge requirements pursuant to the Porter-
Cologne Water Quality Control Act (Division 7 (commencing with 
Section 13000) of the Water Code). 
   (2) An individual take permit for species protected under the federal 
Endangered Species Act of 1973 (16 U.S.C. Sec. 1531 et seq.) or the 
California Endangered Species Act (Chapter 1.5 (commencing with 
Section 2050) of Division 3 of the Fish and Game Code). 
   (3) A streambed alteration permit pursuant to Chapter 6 (commencing 
with Section 1600) of Division 2 of the Fish and Game Code.    (e) This 
section does not apply if the installation of a solar energy system at an 
existing parking lot involves either of the following: 
   (1) The removal of a tree required to be planted, maintained, or 
protected pursuant to local, state, or federal requirements, unless the tree 
dies and there is no requirement to replace the tree. 
   (2) The removal of a native tree over 25 years old.     
(f) This section does not apply to any transmission or distribution facility 
or connection. 

 
THEREFORE BE IT RESOLVED that the City Council of the City of Richmond finds that 

the Department of Planning and Building Services shall implement California State law as 
strictly defined by the Legislature in the statutes and in the CEQA Guidelines as follows: 

• A “solar energy system” shall mean any solar collector or other solar energy device whose 
primary purpose is to provide for the collection, storage, and distribution of solar energy for 
space heating, space cooling, electric generation, or water heating and shall not be limited to 
residential systems or systems mounted on buildings and may include ground-mount 
systems. 

 
• A “solar energy system” shall be allowed in any zoning district or General Plan designated 

area.  
 

• A solar energy system shall be permitted ministerially, and any permit conditions shall be 
limited to those reasonably protecting the health and safety of the public and persons 
involved in the construction and operation of the system. 

 
• An application for a solar energy system shall be subject to ministerial review by the City 

building official. The building official’s review of the solar energy system application shall 
be limited to whether the solar energy system meets all health and safety requirements of 
local, state, and federal law.  Any permit conditions shall be limited to those reasonably 
protecting the health and safety of the public and persons involved in the construction and 
operation of the system in accordance with building and other code requirements.  

 
• The building official shall ministerially approve applications for solar energy systems unless 

the building official makes written findings based upon substantial evidence in the record 
that the proposed installation would have a specific, adverse impact upon the public health or 
safety.  The building official’s findings are appealable to the Planning Commission pursuant 
to Government Code Section 65850.5 (d). 

 
• Ministerial application requirements and conditions may include those customarily used for 

other ministerial permits, including submission of drawings and specifications, structural 
calculations when appropriate and surveys to confirm property rights and boundaries. Solar 
Energy systems shall conform to setbacks and height limits otherwise defined in the General 
Plan and Zoning Ordinance, shall not encroach on BCDC 100-foot jurisdiction without a 
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BCDC permit and shall not encroach on streams or wetlands4or destroy critical habitat of 
endangered species5.. For more information, see California Solar Permitting Guidebook, 
Governor’s Office of Planning and Research 
(http://opr.ca.gov/docs/California_Solar_Permitting_Guidebook.pdf).  

 
• CEQA review shall not be required for any solar energy system application that is subject to 

ministerial review by the building official. 
 

• CEQA shall not apply to any solar energy system on an existing roof or parking lot unless 
one of the conditions in 21080.35(d) applies.  

4 Requiring an individual federal permit pursuant to Section 401 or 404 of the federal Clean Water Act (33 U.S.C. 
Sec. 1341 or 1344) or waste discharge requirements pursuant to the Porter-Cologne Water Quality Control Act 
(Division 7 (commencing with Section 13000) of the Water Code) streambed alteration permit pursuant to Chapter 
6 (commencing with Section 1600) of Division 2 of the Fish and Game Code 
5 Contain plants protected by the Native Plant Protection Act (Chapter 10 (commencing with Section 1900) of 
Division 2 of the Fish and Game Code) 
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I certify that the foregoing resolution was passed and adopted by the Council of the City of 
Richmond at a regular meeting thereof held on June 17, 2014, by the following vote: 
 
AYES: Councilmembers Bates, Boozé, Butt, Myrick, Rogers, Vice Mayor 

Beckles, and Mayor McLaughlin. 
 
NOES:   None. 
 
ABSENT:  None. 
 
ABSTENTION: None. 
 
                                                              DIANE HOLMES 
           CLERK OF THE CITY OF RICHMOND 
  
       (SEAL) 
Approved: 
  
GAYLE MCLAUGHLIN 
Mayor 
 
Approved as to form: 
 
BRUCE GOODMILLER 
City Attorney 
 
State of California } 
County of Contra Costa : ss. 
City of Richmond } 
  
 

I certify that the foregoing is a true copy of Resolution No. 56-14, finally passed and 
adopted by the City Council of the City of Richmond at a regular meeting held on June 17, 2014. 
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FW: POWERPLANT PARK PROJECT  
Lina Velasco [Lina_Velasco@ci.richmond.ca.us]    
Sent:  Wednesday, February 06, 2019 5:12 PM  
To:  JC 

   
JC, 

  

This is the email I received form DTSC. 

  

Thanks, 

Lina 

  

From: Murphy, Daniel@DTSC [mailto:Daniel.Murphy@dtsc.ca.gov]  
Sent: Thursday, January 03, 2019 10:29 AM 
To: Lina Velasco 
Subject: POWERPLANT PARK PROJECT 

  

Hi Lina. I am lazy and do not want to write a letter. I just want to let you know that the Hazards 
section does not mention that DTSC did a site screen on the 2781 Goodrick Avenue site. This 
DTSC evaluation site is the eastern end of your project site. Although there was a determination 
that no action was required, for completeness’ sake you may want to have the consultant 
include note of that. Cheers. 
 

-----Original Message----- 
From: JC [mailto:JC@vallierdesign.com] 
Sent: Wednesday, February 06, 2019 10:15 AM 
To: Lina Velasco 
Subject: Bay Trail Extnsion BCDC Permit Application for PowerPlant Park and JHS 
Properties- Information Needed 
 
Good Morning Lina, 
 
We are in the process of preparing BCDC permit applications for the Bay Trail extensions 
associated with the PowerPlant Park and JHS projects. 
 
I realize that there are ongoing discussions between the City, BCDC, and the property 
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owners that affect the trail extension and will likely draw out any permit approval from 
BCDC. Apart from this we are working on the application, largely in response to the 
February 15, 2019 deadline that the BCDC has given for the permit application from JHS. 

First Carbon Solutions has provided us with much of the information needed to support 
the permit application - information developed for the Draft MND, but there are a couple 
of pieces that they did not have. 

One of these was the Department of Toxic Substances Control Approval. They advised me 
that the site received a clearance on this item in 2001 and told me that this was confirmed 
to you in an email from Daniel Murphy at the EPA on January 3, 2019. Further, they told 
me that a copy of that email would be sufficient to satisfy the BCDC for the application. Is 
it possible for you to provide me with a copy of the relevant section of that email? I realize 
this is a somewhat odd request and appreciate any help that you could give on this. 

Thanks, I know that you are busy and I appreciate your time. 

Best Regards, 

JC Miller, ASLA 
Principal, Landscape Architect License #CA5107 

VALLIER DESIGN ASSOCIATES, INC. 
210 WASHINGTON AVENUE, SUITE G 
POINT RICHMOND, CA 94801 

EMAIL   jc@vallierdesign.com 
OFFICE PHONE 510.237.7745 / CELL 415.518.1710 
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San Francisco Bay Conservation and Development Commission 
455 Golden Gate Avenue, Suite 10600, San Francisco, California 94102 tel 415 352 3600 fax 415 352 3606 

Mr. Robert Herbst 

JHS Properties 

400F Smith Ranch Road 

San Rafael, California 94903 

March 18, 2019 

SUBJECT: JHS Properties Solar Farm Bay Trail Extension; 

BCDC Permit Application No. M20019.004.00 

Dear Mr. Hearst, 

Thank you for your application dated February 13, 2019, received in this office on February 

15, 2019 for a proposed Bay Trail extension located at Elmar Court (exact address to be 

determined), in the City of Richmond, Contra Costa County. Our review of the application has 

determined that it is incomplete pending the submittal of the following items: 

1. Total Project and Site Information. From reviewing your application, it appears that

the proposed project occurs within the Commission's 100-foot shoreline band

jurisdiction:

Within 100-foot shoreline band:

A. Proposed Bay Trail Extension. Construct, use, and maintain in-kind an

extension of the Bay Trail along the northwest easement portion of

the property. The proposed length of the trail extension is

approximately 200 feet. The proposed width of the trail is 18 feet,

which includes a 12 foot-wide asphalt path; a three-foot soft edge

condition of decomposed granite; and a three-foot soft edge

condition of gravel; and

B. Landscaping Improvements. Construct, use, and maintain in-kind 800

square feet of low-maintenance and drought tolerant planting along a

portion of the proposed trail extension.

Please verify whether the proposed project has been described accurately and in full; if not, 

please provide any missing or corrected details. 

2. Public Access and Open Space Exhibit. Please submit a revised public access and open

space exhibit that accurately describes areas to be provided as public access, open

space, and view corridors. If the Commission approves this project, the exhibit would

be used to illustrate the public access areas required by the permit. Therefore, we may

lnfo@bcdc.ca.gov I www.bcdc.ca.gov �
State of California I Gavin Newsom - Governor �
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From: Plater, Brent@BCDC
To: "Robert Herbst"
Cc: Ashwin Gulati
Subject: RE: ER2017.004
Date: Tuesday, November 16, 2021 3:16:00 PM

Hi Bob,

I’m checking-in on the permit requirement for your property.  Richard has informed us that he will
not be seeking a BCDC permit with you.  If that is your understanding, than you will need to obtain a
BCDC permit directly.

I understand you previously submitted a permit application.  You may choose to restart that
application process, or initiate a new application.  In either case, we will be required to ensure that
maximum feasible public access is provided at the site.  I understand that you believe there are some
conditions on the site that make some bay trail extension proposals challenging.  I would like to
schedule a time to discuss those with you, so I can more clearly understand how we can address our
basic permitting requirements.

Let me know when you have some time to discuss.

Thank you,

bp

------------------------------------------------------------
Brent Plater | Lead Enforcement Attorney
SF Bay Conservation & Development Commission
375 Beale St., Suite 510
San Francisco, CA  94105
Phone: (415) 352-3628
Email: brent.plater@bcdc.ca.gov   

From: Robert Herbst <rherbst@jhsproperties.net> 
Sent: Monday, November 8, 2021 2:43 PM
To: Plater, Brent@BCDC <brent.plater@bcdc.ca.gov>
Cc: Ashwin Gulati <ashwingulati@gmail.com>
Subject: RE: ER2017.004

Hi Brent,

Nice speaking with you as well.  I have an email in to Richard Treiber at Power Plant Park to see how
we should handle this.  Pre-Covid we had joint discussions and meetings with BCDC staff, and I
believe the conclusion was that we would be co-permittees with Richard on a single application that
included our solar farm.  I believe subsequently Richard decided to build his project in phases, and
modified his BCDC application to include only Phase 1, which had very limited intrusion into the 100
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foot shoreline band (some small bio-swale facilities I believe).  To my knowledge we were not
included as a co-permittee on that.

We’re prepared to proceed with our own separate BCDC application for the solar farm if necessary. 
Please let me get back to you after speaking with Richard.

Best,
Bob Herbst
JHS Properties
415-472-7700

From: Plater, Brent@BCDC <brent.plater@bcdc.ca.gov> 
Sent: Monday, November 8, 2021 2:13 PM
To: Robert Herbst <rherbst@jhsproperties.net>
Subject: ER2017.004

Hi Bob,

It was good to talk to you today.  As I mentioned, Power Plant Park has submitted an application for
Phase 1 of its project, but did not indicate that you (or the solar facility generally) would be a co-
permittee, perhaps under the assumption that a subsequent permit could address the solar facility’s
permitting requirements.

If that’s the case, there are two potential issues: first, we need to resolve your permit issue sooner
rather than latter, and second, generally we require public access elements to be constructed before
or simultaneous with the uses we authorize, because our experience has been that the public access
often does not get constructed otherwise.  This would be true even if the project is, in the mind of
the project proponent, a phased project.

Thanks for checking-in with Power Plant Park to confirm that your preferred plan is still to submit a
joint permit application to BCDC.  Let me know how you intend to proceed once you’ve had a chance
to speak.  I look forward to working with you.

Sincerely,

bp

-----------------------------------------------
Brent Plater | Lead Enforcement Attorney
SF Bay Conservation & Development Commission
375 Beale St., Suite 510
San Francisco, CA  94105
Phone: (415) 352-3628
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Email: brent.plater@bcdc.ca.gov 

Scanned by McAfee and confirmed virus-free.

Exhibit 24

mailto:brent.plater@bcdc.ca.gov
https://home.mcafee.com/utm_medium=email&utm_source=link&utm_campaign=sig-email&utm_content=emailclient?utm_medium=email&utm_source=link&utm_campaign=sig-email&utm_content=emailclient
https://home.mcafee.com/utm_medium=email&utm_source=link&utm_campaign=sig-email&utm_content=emailclient?utm_medium=email&utm_source=link&utm_campaign=sig-email&utm_content=emailclient


From: Ashwin Gulati
To: Plater, Brent@BCDC
Cc: Pan, Katharine@BCDC; rherbst@jhsproperties.net
Subject: Re: BCDC/Solar Farm Richmond
Date: Wednesday, April 13, 2022 1:21:26 PM

Brent / Katherine,

I wanted to provide you with a quick update.

We met with WRA today to discuss your letter and we will respond in the coming weeks, so 
hopefully we can reduce the number of issues presented to the enforcement committee.

Regards

Ashwin

On Apr 6, 2022, at 11:35 AM, Plater, Brent@BCDC <brent.plater@bcdc.ca.gov> 
wrote:

Dear Mr. Gulati and Mr. Herbst,

We have tentatively scheduled a formal enforcement hearing to resolve ER2017.004 on 
June 22, 2022, before BCDC’s Enforcement Committee.  You will receive a Violation 
Report and Complaint on or before May 8, 2022, presuming the case schedule is not 
delayed.  

Anything you resolve through permitting in advance of the hearing will reduce the 
number of issues presented to the Enforcement Committee. 

If you have any questions about BCDC’s administrative enforcement process feel free 
to contact me at any time. 

Sincerely, 

bp

------------------------------------------------------------
Brent Plater | Lead Enforcement Attorney
SF Bay Conservation & Development Commission
375 Beale St., Suite 510
San Francisco, CA  94105
Phone: (415) 352-3628
Email: brent.plater@bcdc.ca.gov   
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From: Ashwin Gulati <ashwingulati@gmail.com> 
Sent: Tuesday, April 5, 2022 8:47 PM
To: Pan, Katharine@BCDC <katharine.pan@bcdc.ca.gov>
Cc: Plater, Brent@BCDC <brent.plater@bcdc.ca.gov>; Robert Herbst 
<rherbst@jhsproperties.net>
Subject: Re: BCDC/Solar Farm Richmond

 
Brent/Pan

Hope you are well.

I wanted to let you know that we have retained WRA Environmental Consultants to 
assist us with the BCDC requirements at the Solar Farm.  I will circle back with you 
shortly with a response to your letter

Thanks

Ashwin 

On Dec 9, 2021, at 2:08 PM, Pan, Katharine@BCDC 
<katharine.pan@bcdc.ca.gov> wrote:

 
Hi Ashwin,
Here is the letter submitted by Yuriko Jewett in March 2019 in response 
to the original application.

Katharine Pan
Principal Shoreline Development Analyst
Direct: (415) 352-3650 | katharine.pan@bcdc.ca.gov

San Francisco Bay Conservation and Development Commission
Bay Area Metro Center
375 Beale Street, Ste. 510
San Francisco, CA 94105
Main: (415) 352-3600
www.bcdc.ca.gov | @SFBCDC

From: Ashwin Gulati <ashwingulati@gmail.com>
Date: Monday, November 29, 2021 at 10:37 AM
To: Pan, Katharine@BCDC <katharine.pan@bcdc.ca.gov>
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Cc: Plater, Brent@BCDC <brent.plater@bcdc.ca.gov>, 
rherbst@jhsproperties.net<rherbst@jhsproperties.net>
Subject: Re: BCDC/Solar Farm Richmond 

Hi Katharine/Brent,

12/9 2 pm works well with Bob Herbst as well. I’ve sent you a calendar 
invite.  Here’s the zoom link.

Topic: BCDC/Richmond Solar Farm
Time: Dec 9, 2021 02:00 PM Pacific Time (US and Canada)

Join Zoom Meeting
https://us02web.zoom.us/j/85097640462

Meeting ID: 850 9764 0462
One tap mobile
+16699009128,,85097640462# US (San Jose)
+12532158782,,85097640462# US (Tacoma)

Cheers

Ashwin

On Nov 24, 2021, at 6:35 PM, Pan, Katharine@BCDC 
<katharine.pan@bcdc.ca.gov> wrote:

Hi Ashwin, I’m going to be out of the office next week, so the 

Friday I had suggested is actually the 19th. When you settle 
on a time, please do send out a zoom invite. Thanks, looking 
forward to talking soon.

Katharine Pan
Principal Shoreline Development Analyst
Direct: (415) 352-3650 | katharine.pan@bcdc.ca.gov

San Francisco Bay Conservation and Development 
Commission
Bay Area Metro Center
375 Beale Street, Ste. 510
San Francisco, CA 94105
Main: (415) 352-3600
www.bcdc.ca.gov | @SFBCDC
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From: Ashwin Gulati <ashwingulati@gmail.com>
Date: Wednesday, November 24, 2021 at 6:27 PM
To: Pan, Katharine@BCDC <katharine.pan@bcdc.ca.gov>
Cc: Plater, Brent@BCDC <brent.plater@bcdc.ca.gov>, 
rherbst@jhsproperties.net <rherbst@jhsproperties.net>
Subject: Re: BCDC/Solar Farm Richmond

Hi Katharine,

How about 9 am on Friday 12/3. 

Bob, does that work for you?

I can send out a zoom link.

Have a great Thanksgiving!

Cheers

Ashwin

On Nov 24, 2021, at 6:08 PM, Pan, 
Katharine@BCDC 
<katharine.pan@bcdc.ca.gov> wrote:

Hi Ashwin,
It’s nice to meet you. It looks like Brent and I 
can be available on Thursday, 12/9 after 1pm 
and Friday, 12/19 anytime. Let us know what 
works for you.

Katharine Pan
Principal Shoreline Development Analyst
Direct: (415) 352-3650 | 
katharine.pan@bcdc.ca.gov

San Francisco Bay Conservation and 
Development Commission
Bay Area Metro Center
375 Beale Street, Ste. 510
San Francisco, CA 94105
Main: (415) 352-3600
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www.bcdc.ca.gov | @SFBCDC

From: Ashwin Gulati 
<ashwingulati@gmail.com>
Date: Friday, November 19, 2021 at 8:37 
AM
To: Pan, Katharine@BCDC 
<katharine.pan@bcdc.ca.gov>
Cc: Plater, Brent@BCDC 
<brent.plater@bcdc.ca.gov>, 
rherbst@jhsproperties.net<rherbst@jhspro
perties.net>
Subject: BCDC/Solar Farm Richmond 

Hi Katharine 

I’ve been referred to you by Wayne Leach of 
CSW/Stuber-Stroeh Engineering who has been 
working with you on the BCDC application for 
Powerplant project in Richmond, CA.

I’m working with the Bob Herbst who is the 
owner of the Solar Farm above Powerplant 
project and I believe we had a pre-existing 
BCDC Application (see attached docs) that was 
paused due to Powerplant’s discussions with 
BCDC and the City of Richmond.

It’s our understanding from communications 
with Brent that we would need a separate 
application and we would like to take steps 
towards re-instituting the application.

As a next step, I would like to suggest we get on 
a zoom call to make sure we are all on the 
same page on the process and requirements. 

Pease suggest some days/times that work for 
you and I’ll pick one.   I’m cc’ing both Bob and 
Brent to join us if they can.

Best Regards

Ashwin
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From: Ashwin Gulati
To: Plater, Brent@BCDC
Cc: Pan, Katharine@BCDC; rherbst@jhsproperties.net; Trujillo, Matthew@BCDC
Subject: Re: BCDC/Solar Farm Richmond
Date: Thursday, January 27, 2022 7:16:11 AM

Hi Brent,

Thanks for reaching out.

We have been assembling a new team for addressing the BCDC matter and will need a few 
weeks to respond to your letter.

I will reach out to you in the coming weeks.

thanks much

Ashwin

On Jan 26, 2022, at 11:13 AM, Plater, Brent@BCDC 
<brent.plater@bcdc.ca.gov> wrote:

Ashwin and Bob,

I’m following up on our December 9, 2021 Zoom meeting where we discussed BCDC’s 
enforcement case ER2017.004 and the public access requirements that must be 
satisfied to resolve it. 

At this meeting we described the Bay Trail access plans that have been in place for this 
property, and the need to remove the gate that currently prevents the public from 
accessing the dedicated public access parking spaces at Freethy Blvd.’s cul-de-sac.   

BCDC’s previous decision to delay enforcement proceedings was based on an 
expectation of a joint permit application from you and Power Plant Park that included 
the requisite public access requirements for both projects.  Because this joint 
application is no longer a possibility, we have resumed the enforcement process.

We have tentatively scheduled an enforcement hearing before BCDC’s enforcement 
committee in this matter for June 23, 2022.  You can expect to receive a Violation 
Report detailing the alleged violations of the McAteer Petris Act no later than 60-days 
prior to the hearing.  The Violation Report will also provide instructions for responding 
to the allegations and presenting your case at the June 23, 2022 hearing.
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Sincerely,

bp

------------------------------------------------------------
Brent Plater | Lead Enforcement Attorney
SF Bay Conservation & Development Commission
375 Beale St., Suite 510
San Francisco, CA  94105
Phone: (415) 352-3628
Email: brent.plater@bcdc.ca.gov   

From: Ashwin Gulati <ashwingulati@gmail.com> 
Sent: Monday, November 29, 2021 10:37 AM
To: Pan, Katharine@BCDC <katharine.pan@bcdc.ca.gov>
Cc: Plater, Brent@BCDC <brent.plater@bcdc.ca.gov>; rherbst@jhsproperties.net
Subject: Re: BCDC/Solar Farm Richmond 

Hi Katharine/Brent,

12/9 2 pm works well with Bob Herbst as well. I’ve sent you a calendar invite.  Here’s 
the zoom link.

Topic: BCDC/Richmond Solar Farm
Time: Dec 9, 2021 02:00 PM Pacific Time (US and Canada)

Join Zoom Meeting
https://us02web.zoom.us/j/85097640462

Meeting ID: 850 9764 0462
One tap mobile
+16699009128,,85097640462# US (San Jose)
+12532158782,,85097640462# US (Tacoma)

Cheers

Ashwin

Feel free to contact me if you have any questions about this process.
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suggested is actually the 19th. When you settle on a time, please do send 
out a zoom invite. Thanks, looking forward to talking soon.

Katharine Pan
Principal Shoreline Development Analyst
Direct: (415) 352-3650 | katharine.pan@bcdc.ca.gov

San Francisco Bay Conservation and Development Commission
Bay Area Metro Center
375 Beale Street, Ste. 510
San Francisco, CA 94105
Main: (415) 352-3600
www.bcdc.ca.gov | @SFBCDC

From: Ashwin Gulati <ashwingulati@gmail.com>
Date: Wednesday, November 24, 2021 at 6:27 PM
To: Pan, Katharine@BCDC <katharine.pan@bcdc.ca.gov>
Cc: Plater, Brent@BCDC <brent.plater@bcdc.ca.gov>, 
rherbst@jhsproperties.net <rherbst@jhsproperties.net>
Subject: Re: BCDC/Solar Farm Richmond

Hi Katharine,

How about 9 am on Friday 12/3. 

Bob, does that work for you?

I can send out a zoom link.

Have a great Thanksgiving!

Cheers

Ashwin

On Nov 24, 2021, at 6:08 PM, Pan, Katharine@BCDC 
<katharine.pan@bcdc.ca.gov> wrote:

Hi Ashwin,

<katharine.pan@bcdc.ca.gov> wrote:

Hi Ashwin, I’m going to be out of the office next week, so the Friday I had 

On Nov 24, 2021, at 6:35 PM, Pan, Katharine@BCDC 

Exhibit 25

mailto:katharine.pan@bcdc.ca.gov
http://www.bcdc.ca.gov/
https://twitter.com/sfbcdc
mailto:ashwingulati@gmail.com
mailto:katharine.pan@bcdc.ca.gov
mailto:brent.plater@bcdc.ca.gov
mailto:rherbst@jhsproperties.net
mailto:rherbst@jhsproperties.net
mailto:katharine.pan@bcdc.ca.gov


Katharine Pan
Principal Shoreline Development Analyst
Direct: (415) 352-3650 | katharine.pan@bcdc.ca.gov

San Francisco Bay Conservation and Development 
Commission
Bay Area Metro Center
375 Beale Street, Ste. 510
San Francisco, CA 94105
Main: (415) 352-3600
www.bcdc.ca.gov | @SFBCDC

From: Ashwin Gulati <ashwingulati@gmail.com>
Date: Friday, November 19, 2021 at 8:37 AM
To: Pan, Katharine@BCDC <katharine.pan@bcdc.ca.gov>
Cc: Plater, Brent@BCDC <brent.plater@bcdc.ca.gov>, 
rherbst@jhsproperties.net<rherbst@jhsproperties.net>
Subject: BCDC/Solar Farm Richmond 

Hi Katharine 

I’ve been referred to you by Wayne Leach of CSW/Stuber-
Stroeh Engineering who has been working with you on the 
BCDC application for Powerplant project in Richmond, CA.

I’m working with the Bob Herbst who is the owner of the 
Solar Farm above Powerplant project and I believe we had a 
pre-existing BCDC Application (see attached docs) that was 
paused due to Powerplant’s discussions with BCDC and the 
City of Richmond.

It’s our understanding from communications with Brent that 
we would need a separate application and we would like to 
take steps towards re-instituting the application.

As a next step, I would like to suggest we get on a zoom call 
to make sure we are all on the same page on the process 
and requirements. 

us know what works for you.
on Thursday, 12/9 after 1pm and Friday, 12/19 anytime. Let 
It’s nice to meet you. It looks like Brent and I can be available 
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can.

Best Regards

pick one.   I’m cc’ing both Bob and Brent to join us if they 
Pease suggest some days/times that work for you and I’ll 

Ashwin
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375 Beale Street, Suite 510, San Francisco, California 94105 tel 415 352 3600 fax 888 348 5190 

State of California | Gavin Newsom – Governor | info@bcdc.ca.gov | www.bcdc.ca.gov 

June 3, 2022 

JHS Properties 
Via Email: <ashwingulati@gmail.com> 
ATTN: Ashwin Gulati 

WRA 
2169-G East Francisco Boulevard 
San Rafael, CA 94901 
Via Email: <knecht@wra-ca.com> 
ATTN: Ellie Knecht 

SUBJECT: JHS Properties Solar Farm Bay Trail Extension; (BCDC Permit Application 
No. M2019.004.00) 

Dear Ashwin and Ellie: 

Thank you for your submission dated May 4, 2022, received in this office on May 4, 2022, of 
additional information to support the application for a Bay Trail segment at Elmar Court (exact 
address to be determined), in the City of Richmond, Contra Costa County. Our review of the 
application has determined that the application is incomplete pending the submittal of the 
following items: 

1. Total Project and Site Information
Thank you for confirming that your project would involve the following activities:

Within the 100-foot shoreline band:

A. Proposed Bay Trail Extension. Construct, use, and maintain in-kind an extension of
the Bay Trail along the northwest easement portion of the property. The proposed
length of the trail extension is approximately 200 feet. The proposed width of the
trail is 18 feet, which includes a 12 foot-wide asphalt path, a three-foot soft edge
condition of decomposed granite, and a three-foot soft edge condition of gravel; and

B. Landscaping Improvements. Construct, use, and maintain in-kind 800 square feet of
low-maintenance and drought tolerant planting along a portion of the proposed trail
extension.

In addition, please provide the street address for the property where the project is 
proposed. 
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2. Authorization of Representative 
In the original application, Joe Shekou, the applicant, authorized Robert Herbst to act as 
the project representative and bind the applicant in all matters concerning the 
application. If Ashwin Gulati and/or Ellie Knecht are to replace Robert Herbst as project 
representatives, please provide a signed acknowledgement from the applicant. This may 
be in the form of a letter, or a new signed Box 1.a from the BCDC permit application 
(attached). 

3. Project Clarifications 
Please provide additional information explaining how the project is consistent with San 
Francisco Bay Plan Public Access Policy 1: “A proposed project should increase public 
access to the maximum extent feasible….” Note that in a meeting with Ashwin Gulati on 
December 9, 2021, BCDC staff provided some guidance as to what might constitute 
maximum feasible public access for this project, considering its location and its 
relationship to the unpermitted solar farm project and Enforcement Case ER2017.014. 
Staff’s guidance included providing a connection to the proposed trail at the adjacent 
Power Plant Park property, an extension of the proposed trail along the northwest edge 
of the property, and a connection to Goodrick Avenue. Please address whether and how 
this guidance was considered in your response. 

4. Project Plans 
Thank you for providing the site plan in Attachment 1 of your response. However, this 
site plan does not provide a sufficient level of detail regarding the design of the 
proposed trail. Please provide a set of project plans showing and labeling the locations 
and extents all proposed improvements, including the components of the trail and the 
proposed landscaping. Please provide one full set of project plans, which must include, 
at minimum, a vicinity map, site plan, property lines, existing and proposed structures or 
improvements (including elevations and sections if necessary), the shoreline [MHW or 5’ 
ABOVE MSL], any marshes, wetlands or mudflats, the corresponding 100-foot shoreline 
band line, scale, north arrow, date and the name of the person who prepared the plans. 
Additional information may be needed on the plans depending upon the scope of the 
proposed project. 

Additionally, note that in the attached letter from BCDC staff John Bowers and Matthew 
Trujillo to Ivo Keller, dated September 13, 2018, staff provided a description of BCDC’s 
jurisdiction at the property. Please refer to this description for the depiction of BCDC’s 
Bay and shoreline band jurisdictions in your project plans. 

5. Processing Fee 
Per Appendix M of BCDC’s Regulations, "total project cost" is defined as: "all 
expenditures, including the cost for planning, engineering, architectural and other 
services, made or to be made for designing the project plus the estimated cost of 
construction of all aspects of the project both inside and outside the Comissions's 
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jurisdiction." The fee for this permit will be calculated using a percentage of the total 
project cost of the unpermitted work completed at the project site for development of 
the solar farm, combined with the total project cost of the proposed Bay Trail extension 
proposed in this application. Please clarify the total project cost for both projects. Once 
the fee for the permit has been established, per Appendix M (i) of BCDC Regulation, the 
fee will be doubled due to an active BCDC enforcement case (ER2017.014). 

6. Environmental Documentation
Please state whether the project is statutorily or categorically exempt from the need to
prepare any environmental documentation, as required under the California
Environmental Quality Act (CEQA). If the project is exempt, provide a statement that
identifies and supports this statutory or categorical exemption.

Additionally, note that in the original application, the applicant indicated that a
government agency other than BCDC, serving as the lead agency, had adopted a
negative declaration or certified an environmental impact report or environmental
impact statement for the project. Please provide the document referenced.

Until the above-mentioned information is submitted and reviewed for adequacy, your 
application will be held as incomplete. If you have any questions, please do not hesitate to 
contact me at 415-352-3650 or katharine.pan@bcdc.ca.gov. 

Sincerely, 

KATHARINE PAN 
Principal Shoreline Development Analyst 

Enclosures: 
1. BCDC Application Box 1
2. Letter from BCDC to Ivo Keller, “BCDC Staff’s Findings Regarding the Applicability of

BCDC’s Jurisdiction over the JHS Solar Farm Site in Richmond, Contra Costa County,”
September 13, 2018.

KP/ra 

cc: Joe Shekou, <sapidrood@yahoo.com> 
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From: Ashwin Gulati
To: Plater, Brent@BCDC
Cc: Pan, Katharine@BCDC; rherbst@jhsproperties.net; Ellie Knecht; Geoff Smick; Joe Shekou
Subject: BCDC/Solar Farm Richmond
Date: Wednesday, May 4, 2022 11:09:23 AM
Attachments: Response to BCDC 050422.pdf

Hi Brent

Please find attached response to BCDC’s enforcement case ER2017.004.

We look forward to working with your team in bringing this matter to a successful completion.

Best Regards

Ashwin
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May 4, 2022  
 
Katharine Pan and Brent Plater 
San Francisco Bay Conservation and Development Commission 
375 Beale Street, Suite 510 
San Francisco CA 94105 
 
 
RE: JHS Properties Solar Farm Bay Trail Extension (BCDC Permit Application No. 


20019.004.00 and Enforcement Case ER2017.004); Response to Request for 
Additional Information 


 
Dear Katharine and Brent: 
  
This letter responds to BCDC’s request for more information dated March 18, 2019 regarding a 
pending BCDC application for a proposed Bay Trail extension located at Elmar Court, in the City 
of Richmond, Contra Costa County (20019.004.00 and ER2017.004).  The application process 
has been on hold based on the expectation that a joint permit application would be submitted with 
the adjacent development.  Because a joint application is no longer possible, JHS Properties (the 
applicant) is seeking BCDC authorization for the portion of the Bay Trial extension in front of their 
existing solar facility.  
 
This letter provides the additional information requested by BCDC in the 2019 letter (Items 1 – 
12). This letter also addresses BCDC’s request made by email on January 26, 2022 to remove 
the gate at the entrance to Elmar Court.   
 
Gate at Elmar Court 
 
The applicant has informed the City of Richmond that they will open the gate at the entrance to 
Elmar Court upon the City’s written request (which hasn’t been received yet).  The applicant 
proposes to open the gate from sunrise to sunset.  However, please note that the applicant has 
severe concerns over illegal dumping, homeless encampments, vandalism, and theft affecting the 
solar farm and ongoing cannabis construction.  Furthermore, the City of Richmond has not 
maintained Elmar Court and Freethy Boulevard for over 25 years, so the roadway does not comply 
with current City safety standards for usability.  For these reasons, the applicant proposes keeping 
the gate closed after sunset. 
 
Item #1. Total Project and Site Information  
 
BCDC Item 1: From reviewing your application, it appears that the proposed project occurs within 
the Commission's 100-foot shoreline band jurisdiction: 
 
Within 100-foot shoreline band: 
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A. Proposed Bay Trail Extension. Construct, use, and maintain in-kind an extension of the 
Bay Trail along the northwest easement portion of the property. The proposed length of 
the trail extension is approximately 200 feet. The proposed width of the trail is 18 feet, 
which includes a 12 foot-wide asphalt path; a three-foot soft edge condition of 
decomposed granite; and a three-foot soft edge condition of gravel; and 


B. Landscaping Improvements. Construct, use, and maintain in-kind 800 square feet of low-
maintenance and drought tolerant planting along a portion of the proposed trail extension. 


  
Please verify whether the proposed project has been described accurately and in full; if not, please 
provide any missing or corrected details. 
 
Response to Item #1: Yes, the project as described above is accurate.  Please note that if the trail 
elevation is raised for sea level rise considerations, some grading beyond the trail footprint may 
be required (see Item 5 for additional discussion regarding sea level rise).   
 
Item #2. Public Access and Open Space Exhibit 
 
BCDC Item #2: Please submit a revised public access and open space exhibit that accurately 
describes areas to be provided as public access, open space, and view corridors. If the 
Commission approves this project, the exhibit would be used to illustrate the public access areas 
required by the permit. Therefore, we may have additional comments on the design and 
presentation of the exhibit to ensure that it clearly and accurately depicts the public access areas 
and improvements provided as part of the project. Please consider the following in preparing your 
revised exhibit: 
 


A. The exhibit should clearly depict property boundaries in relation to the edge of the 
Commission's shoreline band jurisdiction; 


B. Labels, hatching, a legend, or call-out boxes are often helpful to depict important 
dimensions of public access facilities (e.g., the width of the Bay Trail, or the area of a lawn) 
and the location and/or quantity of particular improvements (e.g., site furnishings); and 


C. Please also ensure that if the exhibit is in color that it is legible when reproduced in black 
and white. 


 
Response to Item #2: The applicant proposes to provide the area containing the 200-foot long 
trail extension and extending between the northwestern JHS property line and the existing fence 
for public access.  This area is shown on the site plan provided in the original application, and 
attached here for reference with additional notations (Attachment 1).  A separate exhibit will be 
provided under a separate cover that shows this area, including acreage, in more detail.  No 
dedicated view corridors are proposed.  
 
Item #3. Bay Trail Project Details 
 
BCDC Item #3: Please clarify how the San Francisco Bay Trail Design Guidelines and Toolkit 
were used in refining the design for the proposed Bay Trail extension. 
 
Response to Item #3: The Bay Trail Design Guidelines and Toolkit recommend that the Bay Trail 
and its clear space should consist of a minimum 18-foot width.  The proposed design for the Bay 
Trail extension at this location adheres to this standard.  
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Item #4. Bay Trail Maintenance Plan 
 
BCDC Item #4: Please provide a maintenance plan that clarifies the roles and responsibilities with 
this proposed Bay Trail extension in relation to the adjacent property owners scope of work. 
 
Response to Item #4: JHS properties will maintain long-term ownership and maintenance 
responsibility over the portion of the Bay Trail extension proposed in front of the solar facility.  
 
Item #5. Sea Level rise 
 
BCDC Item #5: The Bay Plan requires that any public access provided as a condition of 
development for a BCDC permit should either be required to remain viable in the event of future 
sea level rise or flooding, or equivalent access consistent with the project should be provided 
nearby. Please indicate if any areas within the project site are now, or will be in the future given 
anticipated sea level rise, at risk of flooding. This discussion should be based on the results of a 
sea level rise risk assessment if one has been prepared for the proposed project. The Bay Plan's 
Climate Change policies state that a risk assessment should be based on the estimated 100-year 
flood elevation that takes into account the best estimates of future sea level rise and current flood 
projection and planned flood protection that will be funded and constructed when needed to 
provide protection for the proposed project. A range of sea level rise for mid-century and end of 
century based on the best scientific data available, found in the State of California's Sea Level 
Rise Guidance (updated 2018), should be used in the risk assessment. The risk assessment 
would identify all types of potential flooding, degrees of uncertainty, consequences of defense 
failure, and risks to existing habitat from proposed flood protection devices, if applicable. 
 
Response to Item #5: The applicant understands that the current ground elevations at the 
proposed trail location are around 10 feet NAVD88, which are generally above present-day 100-
year tide elevations (9.57 feet NAVD88) and the location may be subject to flooding by mid-
century during extreme tides (see Table 1). The 100-year tide plus 2050 sea level rise (1.9 feet) 
may be up to 11.47 feet NAVD88.  This does not take into account other effects on the future still 
water elevations at the site including wave runup or land subsidence.  Given the portion of Bay 
Trail extension in front of the solar facility will only be accessed via the Bay Trail that will be 
provided on the adjacent development, the applicant proposes that the portion of Bay Trail in front 
of the solar facility be built to the same elevation as the adjacent development.  If a design 
elevation has been identified and approved for the adjacent development, please let us know 
what that is so the applicant can determine if it could be applied to this property.  
 
Table 1. Tidal and Sea Level Rise Elevations 


 Approximate Elevation (feet NAVD88) 


Typical current ground elevation where trail is proposed1  10 


MHW2 5.64 


100-year tide elevation2 9.57 


MHW + 2050 sea level rise (1.9 feet)3 7.54 


100-year flood elevation + 2050 sea level rise (1.9 feet)3 11.47 


1Elevation is approximate based on available LIDAR.  
2Point ID 445, Source: AECOM. 2016. San Francisco Bay Tidal Datums and Extreme Tides Study. FEMA 
and BCDC. 
3Medium - High Risk Aversion / High Emissions Scenario, Source: California Ocean Protection Council. 
2018. "State of California Sea-Level Rise Guidance 2018 Update." 
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Item #6. Photographs 
 
BCDC Item #6: Please submit photographs of the project site that illustrate views to the Bay from: 
(1) the project site and (2) nearby roads or public access areas. 
 
Response to Item #6: Photographs are provided in Attachment 2.  
 
Item #7. Proof of Adequate Property Interest 
 
BCDC Item #7: Please submit documentation, such as a copy of a grant deed or lease which 
demonstrates that the applicant has adequate legal interest in the property, or a letter which 
authorizes the applicant to act on behalf of the property owner for all matters pertaining to this 
permit. 
 
Response to Item #7: Property reports are provided in Attachment 3.  
 
Item #8. Other Government Approvals 
 
BCDC Item #8. Please provide a copy of the water quality certification or waiver thereof from the 
San Francisco Bay Regional Water Quality Control Board when it is available. If applicable to the 
proposed project, we will also need to receive project approval(s) from the Department of Toxic 
Substances Control, and all "take" authorizations from the state and federal resource agencies. 
Our regulations prohibit us from filing an application prior to receiving this documentation. 
 
Response to Item #8:  The project will be constructed in uplands, thus avoiding areas potentially 
subject to RWQCB jurisdiction.  No approvals from DTSC are required.  The project will be 
implemented in a manner that minimizes effects to state and federally protected wildlife species, 
and no “take” is anticipated.  
 
Item #9. Environmental Documentation 
 
BCDC Item #9. Please clarify that the environmental documentation under this scope of work, as 
required under the California Environmental Quality Act (CEOA), in the form of a categorical or 
statutory exemption, negative declaration, or other certified environmental impact document has 
been provided. 
 
Response to Item #9:  The City of Richmond issued a building permit for the solar facility and 
shoreline trail on September 29, 2014.  Issuance of the building permit relied on a Notice of 
Exemption for the solar facility under CEQA.  The Notice of Exemption was prepared by the City 
of Richmond and filed with the State Clearinghouse on October 10, 2014.  The Notice of 
Exemption, building permit, and permit plans (showing the shoreline trail) are included in 
Attachment 4.   
 
Item #10. Local Government Approval 
 
BCDC Item #10: Please verify that the relevant submitted documentation under this scope of work 
clearly indicates that all the local government discretionary approvals have been received for the 
project. 
 
Response to Item #10: No local discretionary approvals are required for the Bay Trail extension 
in front of the solar facility.  
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Item #11. Processing Fee 
 
BCDC Item #11: Per Appendix M of BCDC Regulations, "total project cost" is defined as: "all 
expenditures, including the cost for planning, engineering, architectural and other services, made 
or to be made for designing the project plus the estimated cost of construction of all aspects of 
the project both inside and outside the Commission’s jurisdiction". The fee for this permit will be 
calculated using a percentage of the total project cost of the unpermitted work completed in 2014, 
combined with the total project cost of the proposed Bay Trail extension proposed in this 
application. Please clarify the total project cost for both projects. Once the fee for the permit has 
been established, per Appendix M (i) of BCDC Regulation, the fee will be doubled due to an active 
BCDC enforcement case (ER2017.014). 
 
Response to Item #11: The applicant disagrees that unpermitted work has been performed on 
the property.  The applicant states that the City of Richmond issued a building permit for the work, 
in reliance upon the BCDC Claim of Exemption issued in 1977 for the property, and the solar 
portion of the project was constructed in 2017.  The City allowed the trail portion to be deferred 
pending further development of Freethy Industrial Park, for reasons of safety and security (there 
have been major historical vandalism and homeless problems at the property, which is remote).  
BCDC subsequently has contested the validity of the 1977 Claim of Exemption for the solar farm 
project, a position with which applicant disagrees.  To resolve the matter, the applicant agreed to 
seek BCDC approval for the trail, which the applicant did on Feb. 13, 2019.  With that application, 
the applicant reserved the right to contest BCDC’s jurisdiction over the property (Attachment 5).  
The applicant has not agreed to pay any penalty fees or fees for the solar work, but is willing to 
pay fees for the trail work based on the provided estimated cost of $45,000. 
 
Item #12. Public Notice 
 
BCDC Item #12: Please find enclosed the completed "Notice of Application" which the 
Commission's regulations require to be posted at or near the project site in a prominent location 
before a permit application can be filed. Please post the Notice so that it will be visible to the 
members of the public, complete the form that certifies that you have posted the Notice, and return 
the form to the Commission's office. 
 
Response to Item 12: The public notice has been posted at the project site in a prominent location. 
The form verifying posting is enclosed (Attachment 6).  
 
Should you have any questions or need additional information, please let us know.  
 
Sincerely, 
 
Ashwin Gulati, JHS Properties 
ashwingulati@gmail.com 
 
Ellie Knecht, WRA 
knecht@wra-ca.com 
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Attachments:  


1. Site Plan from Original Permit Application 
2. Site Photographs 
3. Property Report 
4. Notice of Exemption, Building Permit, and Permit Plans 
5. JHS Letter Dated February 13, 2019 
6. Form Verifying Posting of Public Notice 


  







Attachment 1. Site Plan From Original Permit Application 







Proposed Public
Access Area







Attachment 2. Site Photographs 







Photo 1. View of the proposed Bay Trail location. Photo taken April 24, 2022. 


Photo 2. View of the Bay from the proposed Bay Trail location. Photo taken April 24, 2022.


Attachment 2.  Site Photographs 1







Photo 3. View from the proposed Bay Trail location from the Freethy Blvd cul-de-sac. Photo taken April 24, 
2022.  


Attachment 2.  Site Photographs 2







Attachment 3. Property Report 







FULL PROPERTY
DETAIL REPORT


 County - Gus Kramer, Assessor 


Visit us: www.ParcelQuest.com * The information provided here is deemed reliable, but is not guaranteed. © 2022 ParcelQuest


Property Address:
FREETHY BLVD RICHMOND CA 94801


Parcel # (APN):


408-220-006-6


General Information


Assessment


Sale History


Property Characteristics


Parcel # (APN): 408-220-006-6


Owner: SHEKOU JOE & HEIDI


Mailing Address: 2167 FRANCISCO BLVD E #A


SAN RAFAEL CA 94901-5509


Legal Description: T05754AL0006 B


Total Value: $849,622 Exempt Amt: Year Assd: 2021


Land: $849,622 HO Exempt: N Zoning:


Structures: Tax Rate Area: 008-120 Use Code: 50


Other: Census Tract: Use Type: VACANT


% Improved: 0% Price/SqFt:


Sale 1 Sale 2 Sale 3 Transfer


Document Date: 05/31/2000 05/31/2000


Document Number: 110331 110331


Document Type:


Transfer Amount: $3,488,000


Seller (Grantor):


Bedrooms: Fireplace: Units:


Baths (Full): A/C: Stories:


Baths (Half): Heating: Quality:


Total Rooms: Pool: Building Class:


Bldg/Liv Area: Park Type: Condition:


Lot Acres: 2.323 Spaces: Site Influence:


Lot SqFt: 101,190 Garage SqFt: Timber Preserve:


Year Built: Ag Preserve:


Effective Year:



http://www.ParcelQuest.com





FULL PROPERTY
DETAIL REPORT


 County - Gus Kramer, Assessor 


Visit us: www.ParcelQuest.com * The information provided here is deemed reliable, but is not guaranteed. © 2022 ParcelQuest


Property Address:
FREETHY BLVD RICHMOND CA 94801


Parcel # (APN):


408-220-007-4


General Information


Assessment


Sale History


Property Characteristics


Parcel # (APN): 408-220-007-4


Owner: SHEKOU JOE & HEIDI


Mailing Address: 2167A FRANCISCO BLVD E


SAN RAFAEL CA 94901-5509


Legal Description: T05754AL0007 B


Total Value: $656,186 Exempt Amt: Year Assd: 2021


Land: $656,186 HO Exempt: N Zoning:


Structures: Tax Rate Area: 008-120 Use Code: 50


Other: Census Tract: Use Type: VACANT


% Improved: 0% Price/SqFt:


Sale 1 Sale 2 Sale 3 Transfer


Document Date: 04/12/2016 05/31/2000 04/12/2016


Document Number: 65963 110332 65963


Document Type:


Transfer Amount: $600,000 $2,512,500


Seller (Grantor):


Bedrooms: Fireplace: Units:


Baths (Full): A/C: Stories:


Baths (Half): Heating: Quality:


Total Rooms: Pool: Building Class:


Bldg/Liv Area: Park Type: Condition:


Lot Acres: 1.968 Spaces: Site Influence:


Lot SqFt: 85,726 Garage SqFt: Timber Preserve:


Year Built: Ag Preserve:


Effective Year:



http://www.ParcelQuest.com





Attachment 4. Notice of Exemption, Building Permit, and Permit Plans 
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May 4, 2022  

 

Katharine Pan and Brent Plater 

San Francisco Bay Conservation and Development Commission 

375 Beale Street, Suite 510 

San Francisco CA 94105 

 

 

RE: JHS Properties Solar Farm Bay Trail Extension (BCDC Permit Application No. 

20019.004.00 and Enforcement Case ER2017.004); Response to Request for 

Additional Information 

 

Dear Katharine and Brent: 

  

This letter responds to BCDC’s request for more information dated March 18, 2019 regarding a 

pending BCDC application for a proposed Bay Trail extension located at Elmar Court, in the City 

of Richmond, Contra Costa County (20019.004.00 and ER2017.004).  The application process 

has been on hold based on the expectation that a joint permit application would be submitted with 

the adjacent development.  Because a joint application is no longer possible, JHS Properties (the 

applicant) is seeking BCDC authorization for the portion of the Bay Trial extension in front of their 

existing solar facility.  

 

This letter provides the additional information requested by BCDC in the 2019 letter (Items 1 – 

12). This letter also addresses BCDC’s request made by email on January 26, 2022 to remove 

the gate at the entrance to Elmar Court.   

 

Gate at Elmar Court 

 

The applicant has informed the City of Richmond that they will open the gate at the entrance to 

Elmar Court upon the City’s written request (which hasn’t been received yet).  The applicant 

proposes to open the gate from sunrise to sunset.  However, please note that the applicant has 

severe concerns over illegal dumping, homeless encampments, vandalism, and theft affecting the 

solar farm and ongoing cannabis construction.  Furthermore, the City of Richmond has not 

maintained Elmar Court and Freethy Boulevard for over 25 years, so the roadway does not comply 

with current City safety standards for usability.  For these reasons, the applicant proposes keeping 

the gate closed after sunset. 

 

Item #1. Total Project and Site Information  

 

BCDC Item 1: From reviewing your application, it appears that the proposed project occurs within 

the Commission's 100-foot shoreline band jurisdiction: 

 

Within 100-foot shoreline band: 
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A. Proposed Bay Trail Extension. Construct, use, and maintain in-kind an extension of the

Bay Trail along the northwest easement portion of the property. The proposed length of

the trail extension is approximately 200 feet. The proposed width of the trail is 18 feet,

which includes a 12 foot-wide asphalt path; a three-foot soft edge condition of

decomposed granite; and a three-foot soft edge condition of gravel; and

B. Landscaping Improvements. Construct, use, and maintain in-kind 800 square feet of low-

maintenance and drought tolerant planting along a portion of the proposed trail extension.

Please verify whether the proposed project has been described accurately and in full; if not, please 

provide any missing or corrected details. 

Response to Item #1: Yes, the project as described above is accurate.  Please note that if the trail 

elevation is raised for sea level rise considerations, some grading beyond the trail footprint may 

be required (see Item 5 for additional discussion regarding sea level rise).   

Item #2. Public Access and Open Space Exhibit 

BCDC Item #2: Please submit a revised public access and open space exhibit that accurately 

describes areas to be provided as public access, open space, and view corridors. If the 

Commission approves this project, the exhibit would be used to illustrate the public access areas 

required by the permit. Therefore, we may have additional comments on the design and 

presentation of the exhibit to ensure that it clearly and accurately depicts the public access areas 

and improvements provided as part of the project. Please consider the following in preparing your 

revised exhibit: 

A. The exhibit should clearly depict property boundaries in relation to the edge of the

Commission's shoreline band jurisdiction;

B. Labels, hatching, a legend, or call-out boxes are often helpful to depict important

dimensions of public access facilities (e.g., the width of the Bay Trail, or the area of a lawn)

and the location and/or quantity of particular improvements (e.g., site furnishings); and

C. Please also ensure that if the exhibit is in color that it is legible when reproduced in black

and white.

Response to Item #2: The applicant proposes to provide the area containing the 200-foot long 

trail extension and extending between the northwestern JHS property line and the existing fence 

for public access.  This area is shown on the site plan provided in the original application, and 

attached here for reference with additional notations (Attachment 1).  A separate exhibit will be 

provided under a separate cover that shows this area, including acreage, in more detail.  No 

dedicated view corridors are proposed.  

Item #3. Bay Trail Project Details 

BCDC Item #3: Please clarify how the San Francisco Bay Trail Design Guidelines and Toolkit 

were used in refining the design for the proposed Bay Trail extension. 

Response to Item #3: The Bay Trail Design Guidelines and Toolkit recommend that the Bay Trail 

and its clear space should consist of a minimum 18-foot width.  The proposed design for the Bay 

Trail extension at this location adheres to this standard.  
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Item #4. Bay Trail Maintenance Plan 

 

BCDC Item #4: Please provide a maintenance plan that clarifies the roles and responsibilities with 

this proposed Bay Trail extension in relation to the adjacent property owners scope of work. 

 

Response to Item #4: JHS properties will maintain long-term ownership and maintenance 

responsibility over the portion of the Bay Trail extension proposed in front of the solar facility.  

 

Item #5. Sea Level rise 

 

BCDC Item #5: The Bay Plan requires that any public access provided as a condition of 

development for a BCDC permit should either be required to remain viable in the event of future 

sea level rise or flooding, or equivalent access consistent with the project should be provided 

nearby. Please indicate if any areas within the project site are now, or will be in the future given 

anticipated sea level rise, at risk of flooding. This discussion should be based on the results of a 

sea level rise risk assessment if one has been prepared for the proposed project. The Bay Plan's 

Climate Change policies state that a risk assessment should be based on the estimated 100-year 

flood elevation that takes into account the best estimates of future sea level rise and current flood 

projection and planned flood protection that will be funded and constructed when needed to 

provide protection for the proposed project. A range of sea level rise for mid-century and end of 

century based on the best scientific data available, found in the State of California's Sea Level 

Rise Guidance (updated 2018), should be used in the risk assessment. The risk assessment 

would identify all types of potential flooding, degrees of uncertainty, consequences of defense 

failure, and risks to existing habitat from proposed flood protection devices, if applicable. 

 

Response to Item #5: The applicant understands that the current ground elevations at the 

proposed trail location are around 10 feet NAVD88, which are generally above present-day 100-

year tide elevations (9.57 feet NAVD88) and the location may be subject to flooding by mid-

century during extreme tides (see Table 1). The 100-year tide plus 2050 sea level rise (1.9 feet) 

may be up to 11.47 feet NAVD88.  This does not take into account other effects on the future still 

water elevations at the site including wave runup or land subsidence.  Given the portion of Bay 

Trail extension in front of the solar facility will only be accessed via the Bay Trail that will be 

provided on the adjacent development, the applicant proposes that the portion of Bay Trail in front 

of the solar facility be built to the same elevation as the adjacent development.  If a design 

elevation has been identified and approved for the adjacent development, please let us know 

what that is so the applicant can determine if it could be applied to this property.  

 

Table 1. Tidal and Sea Level Rise Elevations 

 Approximate Elevation (feet NAVD88) 

Typical current ground elevation where trail is proposed1  10 

MHW2 5.64 

100-year tide elevation2 9.57 

MHW + 2050 sea level rise (1.9 feet)3 7.54 

100-year flood elevation + 2050 sea level rise (1.9 feet)3 11.47 

1Elevation is approximate based on available LIDAR.  

2Point ID 445, Source: AECOM. 2016. San Francisco Bay Tidal Datums and Extreme Tides Study. FEMA 

and BCDC. 

3Medium - High Risk Aversion / High Emissions Scenario, Source: California Ocean Protection Council. 

2018. "State of California Sea-Level Rise Guidance 2018 Update." 
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Item #6. Photographs 

BCDC Item #6: Please submit photographs of the project site that illustrate views to the Bay from: 

(1) the project site and (2) nearby roads or public access areas.

Response to Item #6: Photographs are provided in Attachment 2. 

Item #7. Proof of Adequate Property Interest 

BCDC Item #7: Please submit documentation, such as a copy of a grant deed or lease which 

demonstrates that the applicant has adequate legal interest in the property, or a letter which 

authorizes the applicant to act on behalf of the property owner for all matters pertaining to this 

permit. 

Response to Item #7: Property reports are provided in Attachment 3. 

Item #8. Other Government Approvals 

BCDC Item #8. Please provide a copy of the water quality certification or waiver thereof from the 

San Francisco Bay Regional Water Quality Control Board when it is available. If applicable to the 

proposed project, we will also need to receive project approval(s) from the Department of Toxic 

Substances Control, and all "take" authorizations from the state and federal resource agencies. 

Our regulations prohibit us from filing an application prior to receiving this documentation. 

Response to Item #8:  The project will be constructed in uplands, thus avoiding areas potentially 

subject to RWQCB jurisdiction.  No approvals from DTSC are required.  The project will be 

implemented in a manner that minimizes effects to state and federally protected wildlife species, 

and no “take” is anticipated.  

Item #9. Environmental Documentation 

BCDC Item #9. Please clarify that the environmental documentation under this scope of work, as 

required under the California Environmental Quality Act (CEOA), in the form of a categorical or 

statutory exemption, negative declaration, or other certified environmental impact document has 

been provided. 

Response to Item #9:  The City of Richmond issued a building permit for the solar facility and 

shoreline trail on September 29, 2014.  Issuance of the building permit relied on a Notice of 

Exemption for the solar facility under CEQA.  The Notice of Exemption was prepared by the City 

of Richmond and filed with the State Clearinghouse on October 10, 2014.  The Notice of 

Exemption, building permit, and permit plans (showing the shoreline trail) are included in 

Attachment 4.   

Item #10. Local Government Approval 

BCDC Item #10: Please verify that the relevant submitted documentation under this scope of work 

clearly indicates that all the local government discretionary approvals have been received for the 

project. 

Response to Item #10: No local discretionary approvals are required for the Bay Trail extension 

in front of the solar facility.  
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Item #11. Processing Fee 

 

BCDC Item #11: Per Appendix M of BCDC Regulations, "total project cost" is defined as: "all 

expenditures, including the cost for planning, engineering, architectural and other services, made 

or to be made for designing the project plus the estimated cost of construction of all aspects of 

the project both inside and outside the Commission’s jurisdiction". The fee for this permit will be 

calculated using a percentage of the total project cost of the unpermitted work completed in 2014, 

combined with the total project cost of the proposed Bay Trail extension proposed in this 

application. Please clarify the total project cost for both projects. Once the fee for the permit has 

been established, per Appendix M (i) of BCDC Regulation, the fee will be doubled due to an active 

BCDC enforcement case (ER2017.014). 

 

Response to Item #11: The applicant disagrees that unpermitted work has been performed on 

the property.  The applicant states that the City of Richmond issued a building permit for the work, 

in reliance upon the BCDC Claim of Exemption issued in 1977 for the property, and the solar 

portion of the project was constructed in 2017.  The City allowed the trail portion to be deferred 

pending further development of Freethy Industrial Park, for reasons of safety and security (there 

have been major historical vandalism and homeless problems at the property, which is remote).  

BCDC subsequently has contested the validity of the 1977 Claim of Exemption for the solar farm 

project, a position with which applicant disagrees.  To resolve the matter, the applicant agreed to 

seek BCDC approval for the trail, which the applicant did on Feb. 13, 2019.  With that application, 

the applicant reserved the right to contest BCDC’s jurisdiction over the property (Attachment 5).  

The applicant has not agreed to pay any penalty fees or fees for the solar work, but is willing to 

pay fees for the trail work based on the provided estimated cost of $45,000. 

 

Item #12. Public Notice 

 

BCDC Item #12: Please find enclosed the completed "Notice of Application" which the 

Commission's regulations require to be posted at or near the project site in a prominent location 

before a permit application can be filed. Please post the Notice so that it will be visible to the 

members of the public, complete the form that certifies that you have posted the Notice, and return 

the form to the Commission's office. 

 

Response to Item 12: The public notice has been posted at the project site in a prominent location. 

The form verifying posting is enclosed (Attachment 6).  

 

Should you have any questions or need additional information, please let us know.  

 

Sincerely, 

 

Ashwin Gulati, JHS Properties 

ashwingulati@gmail.com 

 

Ellie Knecht, WRA 

knecht@wra-ca.com 
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Attachments:  

1. Site Plan from Original Permit Application 

2. Site Photographs 

3. Property Report 

4. Notice of Exemption, Building Permit, and Permit Plans 

5. JHS Letter Dated February 13, 2019 

6. Form Verifying Posting of Public Notice 
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Attachment 1. Site Plan From Original Permit Application 
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Attachment 2. Site Photographs 
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Photo 1. View of the proposed Bay Trail location. Photo taken April 24, 2022. 

Photo 2. View of the Bay from the proposed Bay Trail location. Photo taken April 24, 2022.

Attachment 2.  Site Photographs 1
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Photo 3. View from the proposed Bay Trail location from the Freethy Blvd cul-de-sac. Photo taken April 24, 
2022.  

Attachment 2.  Site Photographs 2
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Attachment 3. Property Report 
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FULL PROPERTY
DETAIL REPORT

 County - Gus Kramer, Assessor 

Visit us: www.ParcelQuest.com * The information provided here is deemed reliable, but is not guaranteed. © 2022 ParcelQuest

Property Address:
FREETHY BLVD RICHMOND CA 94801

Parcel # (APN):

408-220-006-6

General Information

Assessment

Sale History

Property Characteristics

Parcel # (APN): 408-220-006-6

Owner: SHEKOU JOE & HEIDI

Mailing Address: 2167 FRANCISCO BLVD E #A

SAN RAFAEL CA 94901-5509

Legal Description: T05754AL0006 B

Total Value: $849,622 Exempt Amt: Year Assd: 2021

Land: $849,622 HO Exempt: N Zoning:

Structures: Tax Rate Area: 008-120 Use Code: 50

Other: Census Tract: Use Type: VACANT

% Improved: 0% Price/SqFt:

Sale 1 Sale 2 Sale 3 Transfer

Document Date: 05/31/2000 05/31/2000

Document Number: 110331 110331

Document Type:

Transfer Amount: $3,488,000

Seller (Grantor):

Bedrooms: Fireplace: Units:

Baths (Full): A/C: Stories:

Baths (Half): Heating: Quality:

Total Rooms: Pool: Building Class:

Bldg/Liv Area: Park Type: Condition:

Lot Acres: 2.323 Spaces: Site Influence:

Lot SqFt: 101,190 Garage SqFt: Timber Preserve:

Year Built: Ag Preserve:

Effective Year:
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FULL PROPERTY
DETAIL REPORT

 County - Gus Kramer, Assessor 

Visit us: www.ParcelQuest.com * The information provided here is deemed reliable, but is not guaranteed. © 2022 ParcelQuest

Property Address:
FREETHY BLVD RICHMOND CA 94801

Parcel # (APN):

408-220-007-4

General Information

Assessment

Sale History

Property Characteristics

Parcel # (APN): 408-220-007-4

Owner: SHEKOU JOE & HEIDI

Mailing Address: 2167A FRANCISCO BLVD E

SAN RAFAEL CA 94901-5509

Legal Description: T05754AL0007 B

Total Value: $656,186 Exempt Amt: Year Assd: 2021

Land: $656,186 HO Exempt: N Zoning:

Structures: Tax Rate Area: 008-120 Use Code: 50

Other: Census Tract: Use Type: VACANT

% Improved: 0% Price/SqFt:

Sale 1 Sale 2 Sale 3 Transfer

Document Date: 04/12/2016 05/31/2000 04/12/2016

Document Number: 65963 110332 65963

Document Type:

Transfer Amount: $600,000 $2,512,500

Seller (Grantor):

Bedrooms: Fireplace: Units:

Baths (Full): A/C: Stories:

Baths (Half): Heating: Quality:

Total Rooms: Pool: Building Class:

Bldg/Liv Area: Park Type: Condition:

Lot Acres: 1.968 Spaces: Site Influence:

Lot SqFt: 85,726 Garage SqFt: Timber Preserve:

Year Built: Ag Preserve:

Effective Year:
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Attachment 4. Notice of Exemption, Building Permit, and Permit Plans 
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'B'

(6) 1/4-20 X 1" SCREWS

PURLIN CLAMP SECURES

RAIL TO PURLIN AT ANY

ANGLE BETWEEN 0 AND

35 DEGREES

PURLIN CLAMP NEEDS

TO NEST INTO THE

RADIUS OF THE PURLIN

ZEE PURLIN

RAIL

PURLIN

BRACE

ZEE PURLIN

(1) 1/4-20 X 1"

SCREW

(2) 1/4-20 X 1"

SCREWS

PURLIN

CLAMP

RAIL

MID-CLAMP W/

5/16"-18 x 2-1/2" SS HCS

W/ SPLIT LOCK WASHER

& CHANNEL NUT

25% MAX OF

MODULE EQUAL
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MODULE
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3/32"

SPACING
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PAST RAIL
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SERIES 350: 18 DEGREE TILT

DEVELOPED AS AN EFFICIENT MOUNTING STRUCTURE FOR LARGE SCALE GROUND

MOUNT INSTALLATIONS.  THE SYSTEM IS BASED ON A STEEL SUB-STRUCTURE

MANUFACTURED FROM READILY AVAILABLE STEEL ROLL FORMS AND MODULE MOUNTING

RAILS TO ACCOMMODATE 0-35 DEGREE TILT SYSTEMS. DETAILED SPECIFICATIONS FOR

PURLIN SPANS AND PIER DEPTHS ARE AVAILABLE IN THE STRUCTURAL ENGINEERING

PACKET FOR THE SYSTEM.  MULTIPLE FOUNDATION OPTIONS MAKE SERIES 350

ADAPTABLE TO VIRTUALLY ANY INSTALLATION SITE AND CONFIGURATION. ARRAYS

FOLLOW CONTOURS OF THE SITE (NORTH TO SOUTH & EAST TO WEST)

POST TOLERANCES:

EAST/WEST DIRECTION IS 3° OR ±2" AT TOP OF POST. NORTH/SOUTH DIRECTION IS 1° OR

±1" AT TOP OF POST. TWISTING IS 1° OR ±1/8" AT TOP OF POST.

PURLIN TO POST:

(4) 1/4-20 X 1" BI-METAL W/ CARBON STEEL TIP, SS SELF-DRILLING SCREWS SHALL BE

USED AT PURLIN TO POST. TORQUE SCREW TO 5 FT-LBS. SCREWS SHALL ALIGN AND BE

INSTALLED THRU PRE-PUNCHED HOLES IN POST.

PURLIN SPLICE:

(6) 1/4-20 X 1" BI-METAL W/ CARBON STEEL TIP, SS SELF-DRILLING SCREWS SHALL BE

USED AT PURLIN SPLICE. CENTER SCREWS IN FLANGE USING PRE-DRILLED HOLES.

TORQUE SCREWS TO 5 FT-LBS.  ZEE PURLIN MAY BE SPLICED AT ANY POINT ALONG THEIR

LENGTH. ZEE PURLIN HAS ONE FLANGE THAT IS 0.2" LONGER THAN THE OTHER TO

FACILITATE NESTING AS SHOWN IN SECTION 'B'. EVERY OTHER ZEE PURLIN IS FLIPPED

180°, THE WIDER FLANGE IS PRE-PUNCHED TO FACILITATE THIS. AFTER ALL SCREWS ARE

INSTALLED, SPRAY BOTH SIDES WITH "BRITE COLD GALVANIZED PAINT".

PURLIN CLAMP:

INSTALL ONE PURLIN CLAMP AT EVERY PURLIN/RAIL CONNECTION, WITH 5/16" X 1 1/4"

HOT DIPPED BOLT, SPLIT LOCK WASHER, TORQUE TO 12-16 FT LBS.

PURLIN BRACE:

INSTALL TWO PURLIN BRACE AT EACH PURLIN 1/3 & 2/3 SPAN BETWEEN POSTS. ATTACH

PURLIN BRACE TO RAIL CLOSEST TO 1/3 & 2/3 OF SPAN. (1) 1/4-20 X 1" BI-METAL W/

CARBON STEEL TIP, SS SELF-DRILLING SCREWS SHALL BE USED AT BRACE TO PURLIN,

TORQUE TO 5 FT-LBS.  (2) 1/4-20 X 1" BI-METAL W/ CARBON STEEL TIP, SS SELF-DRILLING

SCREWS SHALL BE USED AT BRACE TO RAIL,  TORQUE TO 1 FT-LBS.

GROUNDING:

RACKING AND PV SYSTEM IS FULLY GROUNDED DOWN TO POST(S). INSTALL (1) LAY-IN

LUG PER SUB-ARRAY AT PRE-DRILLED HOLE OF POST(S) TO (EGC). USE 1/4" X 20 X 1 1/4"

HOT DIPPED NUT AND BOLT, TORQUE TO 6 FT-LBS.
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From:
To:
Cc:
Subject:
Date:

Ashwin Gulati
Plater, Brent@BCDC; Pan, Katharine@BCDC 
Robert Herbst; Joeshekou
Fwd: BCDC/Solar Farm Richmond Thursday, 
May 26, 2022 5:28:23 PM 


Hi Brent,

Hope all is well.

I wanted to follow up as per my email below. 

 Since Richmond Planning and DRB have now approved the Powerplant project, we believe
we should coordinate the Bay Trail development and work closely with your staff that is
working on the Powerplant trail.

Can you please suggest some days/times that work best for you to for us all to get on a call and
align next steps?

Thanks much

Ashwin 

Begin forwarded message:

From: Ashwin Gulati <ashwingulati@gmail.com>
Subject: BCDC/Solar Farm Richmond 
Date: May 4, 2022 at 11:09:01 AM PDT
To: "Plater, Brent@BCDC" <brent.plater@bcdc.ca.gov>
Cc: "Pan, Katharine@BCDC" <katharine.pan@bcdc.ca.gov>,
"rherbst@jhsproperties.net" <rherbst@jhsproperties.net>, Ellie Knecht
<knecht@wra-ca.com>, Geoff Smick <smick@wra-ca.com>, Joe Shekou
<Sapidrood@yahoo.com>

Hi Brent

Please find attached response to BCDC’s enforcement case ER2017.004.

We look forward to working with your team in bringing this matter to a successful
completion.

Best Regards
Ashwin
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May 4, 2022  
 
Katharine Pan and Brent Plater 
San Francisco Bay Conservation and Development Commission 
375 Beale Street, Suite 510 
San Francisco CA 94105 
 
 
RE: JHS Properties Solar Farm Bay Trail Extension (BCDC Permit Application No. 


20019.004.00 and Enforcement Case ER2017.004); Response to Request for 
Additional Information 


 
Dear Katharine and Brent: 
  
This letter responds to BCDC’s request for more information dated March 18, 2019 regarding a 
pending BCDC application for a proposed Bay Trail extension located at Elmar Court, in the City 
of Richmond, Contra Costa County (20019.004.00 and ER2017.004).  The application process 
has been on hold based on the expectation that a joint permit application would be submitted with 
the adjacent development.  Because a joint application is no longer possible, JHS Properties (the 
applicant) is seeking BCDC authorization for the portion of the Bay Trial extension in front of their 
existing solar facility.  
 
This letter provides the additional information requested by BCDC in the 2019 letter (Items 1 – 
12). This letter also addresses BCDC’s request made by email on January 26, 2022 to remove 
the gate at the entrance to Elmar Court.   
 
Gate at Elmar Court 
 
The applicant has informed the City of Richmond that they will open the gate at the entrance to 
Elmar Court upon the City’s written request (which hasn’t been received yet).  The applicant 
proposes to open the gate from sunrise to sunset.  However, please note that the applicant has 
severe concerns over illegal dumping, homeless encampments, vandalism, and theft affecting the 
solar farm and ongoing cannabis construction.  Furthermore, the City of Richmond has not 
maintained Elmar Court and Freethy Boulevard for over 25 years, so the roadway does not comply 
with current City safety standards for usability.  For these reasons, the applicant proposes keeping 
the gate closed after sunset. 
 
Item #1. Total Project and Site Information  
 
BCDC Item 1: From reviewing your application, it appears that the proposed project occurs within 
the Commission's 100-foot shoreline band jurisdiction: 
 
Within 100-foot shoreline band: 
 







2 


 


A. Proposed Bay Trail Extension. Construct, use, and maintain in-kind an extension of the 
Bay Trail along the northwest easement portion of the property. The proposed length of 
the trail extension is approximately 200 feet. The proposed width of the trail is 18 feet, 
which includes a 12 foot-wide asphalt path; a three-foot soft edge condition of 
decomposed granite; and a three-foot soft edge condition of gravel; and 


B. Landscaping Improvements. Construct, use, and maintain in-kind 800 square feet of low-
maintenance and drought tolerant planting along a portion of the proposed trail extension. 


  
Please verify whether the proposed project has been described accurately and in full; if not, please 
provide any missing or corrected details. 
 
Response to Item #1: Yes, the project as described above is accurate.  Please note that if the trail 
elevation is raised for sea level rise considerations, some grading beyond the trail footprint may 
be required (see Item 5 for additional discussion regarding sea level rise).   
 
Item #2. Public Access and Open Space Exhibit 
 
BCDC Item #2: Please submit a revised public access and open space exhibit that accurately 
describes areas to be provided as public access, open space, and view corridors. If the 
Commission approves this project, the exhibit would be used to illustrate the public access areas 
required by the permit. Therefore, we may have additional comments on the design and 
presentation of the exhibit to ensure that it clearly and accurately depicts the public access areas 
and improvements provided as part of the project. Please consider the following in preparing your 
revised exhibit: 
 


A. The exhibit should clearly depict property boundaries in relation to the edge of the 
Commission's shoreline band jurisdiction; 


B. Labels, hatching, a legend, or call-out boxes are often helpful to depict important 
dimensions of public access facilities (e.g., the width of the Bay Trail, or the area of a lawn) 
and the location and/or quantity of particular improvements (e.g., site furnishings); and 


C. Please also ensure that if the exhibit is in color that it is legible when reproduced in black 
and white. 


 
Response to Item #2: The applicant proposes to provide the area containing the 200-foot long 
trail extension and extending between the northwestern JHS property line and the existing fence 
for public access.  This area is shown on the site plan provided in the original application, and 
attached here for reference with additional notations (Attachment 1).  A separate exhibit will be 
provided under a separate cover that shows this area, including acreage, in more detail.  No 
dedicated view corridors are proposed.  
 
Item #3. Bay Trail Project Details 
 
BCDC Item #3: Please clarify how the San Francisco Bay Trail Design Guidelines and Toolkit 
were used in refining the design for the proposed Bay Trail extension. 
 
Response to Item #3: The Bay Trail Design Guidelines and Toolkit recommend that the Bay Trail 
and its clear space should consist of a minimum 18-foot width.  The proposed design for the Bay 
Trail extension at this location adheres to this standard.  
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Item #4. Bay Trail Maintenance Plan 
 
BCDC Item #4: Please provide a maintenance plan that clarifies the roles and responsibilities with 
this proposed Bay Trail extension in relation to the adjacent property owners scope of work. 
 
Response to Item #4: JHS properties will maintain long-term ownership and maintenance 
responsibility over the portion of the Bay Trail extension proposed in front of the solar facility.  
 
Item #5. Sea Level rise 
 
BCDC Item #5: The Bay Plan requires that any public access provided as a condition of 
development for a BCDC permit should either be required to remain viable in the event of future 
sea level rise or flooding, or equivalent access consistent with the project should be provided 
nearby. Please indicate if any areas within the project site are now, or will be in the future given 
anticipated sea level rise, at risk of flooding. This discussion should be based on the results of a 
sea level rise risk assessment if one has been prepared for the proposed project. The Bay Plan's 
Climate Change policies state that a risk assessment should be based on the estimated 100-year 
flood elevation that takes into account the best estimates of future sea level rise and current flood 
projection and planned flood protection that will be funded and constructed when needed to 
provide protection for the proposed project. A range of sea level rise for mid-century and end of 
century based on the best scientific data available, found in the State of California's Sea Level 
Rise Guidance (updated 2018), should be used in the risk assessment. The risk assessment 
would identify all types of potential flooding, degrees of uncertainty, consequences of defense 
failure, and risks to existing habitat from proposed flood protection devices, if applicable. 
 
Response to Item #5: The applicant understands that the current ground elevations at the 
proposed trail location are around 10 feet NAVD88, which are generally above present-day 100-
year tide elevations (9.57 feet NAVD88) and the location may be subject to flooding by mid-
century during extreme tides (see Table 1). The 100-year tide plus 2050 sea level rise (1.9 feet) 
may be up to 11.47 feet NAVD88.  This does not take into account other effects on the future still 
water elevations at the site including wave runup or land subsidence.  Given the portion of Bay 
Trail extension in front of the solar facility will only be accessed via the Bay Trail that will be 
provided on the adjacent development, the applicant proposes that the portion of Bay Trail in front 
of the solar facility be built to the same elevation as the adjacent development.  If a design 
elevation has been identified and approved for the adjacent development, please let us know 
what that is so the applicant can determine if it could be applied to this property.  
 
Table 1. Tidal and Sea Level Rise Elevations 


 Approximate Elevation (feet NAVD88) 


Typical current ground elevation where trail is proposed1  10 


MHW2 5.64 


100-year tide elevation2 9.57 


MHW + 2050 sea level rise (1.9 feet)3 7.54 


100-year flood elevation + 2050 sea level rise (1.9 feet)3 11.47 


1Elevation is approximate based on available LIDAR.  
2Point ID 445, Source: AECOM. 2016. San Francisco Bay Tidal Datums and Extreme Tides Study. FEMA 
and BCDC. 
3Medium - High Risk Aversion / High Emissions Scenario, Source: California Ocean Protection Council. 
2018. "State of California Sea-Level Rise Guidance 2018 Update." 
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Item #6. Photographs 
 
BCDC Item #6: Please submit photographs of the project site that illustrate views to the Bay from: 
(1) the project site and (2) nearby roads or public access areas. 
 
Response to Item #6: Photographs are provided in Attachment 2.  
 
Item #7. Proof of Adequate Property Interest 
 
BCDC Item #7: Please submit documentation, such as a copy of a grant deed or lease which 
demonstrates that the applicant has adequate legal interest in the property, or a letter which 
authorizes the applicant to act on behalf of the property owner for all matters pertaining to this 
permit. 
 
Response to Item #7: Property reports are provided in Attachment 3.  
 
Item #8. Other Government Approvals 
 
BCDC Item #8. Please provide a copy of the water quality certification or waiver thereof from the 
San Francisco Bay Regional Water Quality Control Board when it is available. If applicable to the 
proposed project, we will also need to receive project approval(s) from the Department of Toxic 
Substances Control, and all "take" authorizations from the state and federal resource agencies. 
Our regulations prohibit us from filing an application prior to receiving this documentation. 
 
Response to Item #8:  The project will be constructed in uplands, thus avoiding areas potentially 
subject to RWQCB jurisdiction.  No approvals from DTSC are required.  The project will be 
implemented in a manner that minimizes effects to state and federally protected wildlife species, 
and no “take” is anticipated.  
 
Item #9. Environmental Documentation 
 
BCDC Item #9. Please clarify that the environmental documentation under this scope of work, as 
required under the California Environmental Quality Act (CEOA), in the form of a categorical or 
statutory exemption, negative declaration, or other certified environmental impact document has 
been provided. 
 
Response to Item #9:  The City of Richmond issued a building permit for the solar facility and 
shoreline trail on September 29, 2014.  Issuance of the building permit relied on a Notice of 
Exemption for the solar facility under CEQA.  The Notice of Exemption was prepared by the City 
of Richmond and filed with the State Clearinghouse on October 10, 2014.  The Notice of 
Exemption, building permit, and permit plans (showing the shoreline trail) are included in 
Attachment 4.   
 
Item #10. Local Government Approval 
 
BCDC Item #10: Please verify that the relevant submitted documentation under this scope of work 
clearly indicates that all the local government discretionary approvals have been received for the 
project. 
 
Response to Item #10: No local discretionary approvals are required for the Bay Trail extension 
in front of the solar facility.  
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Item #11. Processing Fee 
 
BCDC Item #11: Per Appendix M of BCDC Regulations, "total project cost" is defined as: "all 
expenditures, including the cost for planning, engineering, architectural and other services, made 
or to be made for designing the project plus the estimated cost of construction of all aspects of 
the project both inside and outside the Commission’s jurisdiction". The fee for this permit will be 
calculated using a percentage of the total project cost of the unpermitted work completed in 2014, 
combined with the total project cost of the proposed Bay Trail extension proposed in this 
application. Please clarify the total project cost for both projects. Once the fee for the permit has 
been established, per Appendix M (i) of BCDC Regulation, the fee will be doubled due to an active 
BCDC enforcement case (ER2017.014). 
 
Response to Item #11: The applicant disagrees that unpermitted work has been performed on 
the property.  The applicant states that the City of Richmond issued a building permit for the work, 
in reliance upon the BCDC Claim of Exemption issued in 1977 for the property, and the solar 
portion of the project was constructed in 2017.  The City allowed the trail portion to be deferred 
pending further development of Freethy Industrial Park, for reasons of safety and security (there 
have been major historical vandalism and homeless problems at the property, which is remote).  
BCDC subsequently has contested the validity of the 1977 Claim of Exemption for the solar farm 
project, a position with which applicant disagrees.  To resolve the matter, the applicant agreed to 
seek BCDC approval for the trail, which the applicant did on Feb. 13, 2019.  With that application, 
the applicant reserved the right to contest BCDC’s jurisdiction over the property (Attachment 5).  
The applicant has not agreed to pay any penalty fees or fees for the solar work, but is willing to 
pay fees for the trail work based on the provided estimated cost of $45,000. 
 
Item #12. Public Notice 
 
BCDC Item #12: Please find enclosed the completed "Notice of Application" which the 
Commission's regulations require to be posted at or near the project site in a prominent location 
before a permit application can be filed. Please post the Notice so that it will be visible to the 
members of the public, complete the form that certifies that you have posted the Notice, and return 
the form to the Commission's office. 
 
Response to Item 12: The public notice has been posted at the project site in a prominent location. 
The form verifying posting is enclosed (Attachment 6).  
 
Should you have any questions or need additional information, please let us know.  
 
Sincerely, 
 
Ashwin Gulati, JHS Properties 
ashwingulati@gmail.com 
 
Ellie Knecht, WRA 
knecht@wra-ca.com 
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Attachments:  


1. Site Plan from Original Permit Application 
2. Site Photographs 
3. Property Report 
4. Notice of Exemption, Building Permit, and Permit Plans 
5. JHS Letter Dated February 13, 2019 
6. Form Verifying Posting of Public Notice 


  







Attachment 1. Site Plan From Original Permit Application 







Proposed Public
Access Area







Attachment 2. Site Photographs 







Photo 1. View of the proposed Bay Trail location. Photo taken April 24, 2022. 


Photo 2. View of the Bay from the proposed Bay Trail location. Photo taken April 24, 2022.


Attachment 2.  Site Photographs 1







Photo 3. View from the proposed Bay Trail location from the Freethy Blvd cul-de-sac. Photo taken April 24, 
2022.  


Attachment 2.  Site Photographs 2







Attachment 3. Property Report 







FULL PROPERTY
DETAIL REPORT


 County - Gus Kramer, Assessor 


Visit us: www.ParcelQuest.com * The information provided here is deemed reliable, but is not guaranteed. © 2022 ParcelQuest


Property Address:
FREETHY BLVD RICHMOND CA 94801


Parcel # (APN):


408-220-006-6


General Information


Assessment


Sale History


Property Characteristics


Parcel # (APN): 408-220-006-6


Owner: SHEKOU JOE & HEIDI


Mailing Address: 2167 FRANCISCO BLVD E #A


SAN RAFAEL CA 94901-5509


Legal Description: T05754AL0006 B


Total Value: $849,622 Exempt Amt: Year Assd: 2021


Land: $849,622 HO Exempt: N Zoning:


Structures: Tax Rate Area: 008-120 Use Code: 50


Other: Census Tract: Use Type: VACANT


% Improved: 0% Price/SqFt:


Sale 1 Sale 2 Sale 3 Transfer


Document Date: 05/31/2000 05/31/2000


Document Number: 110331 110331


Document Type:


Transfer Amount: $3,488,000


Seller (Grantor):


Bedrooms: Fireplace: Units:


Baths (Full): A/C: Stories:


Baths (Half): Heating: Quality:


Total Rooms: Pool: Building Class:


Bldg/Liv Area: Park Type: Condition:


Lot Acres: 2.323 Spaces: Site Influence:


Lot SqFt: 101,190 Garage SqFt: Timber Preserve:


Year Built: Ag Preserve:


Effective Year:



http://www.ParcelQuest.com





FULL PROPERTY
DETAIL REPORT


 County - Gus Kramer, Assessor 


Visit us: www.ParcelQuest.com * The information provided here is deemed reliable, but is not guaranteed. © 2022 ParcelQuest


Property Address:
FREETHY BLVD RICHMOND CA 94801


Parcel # (APN):


408-220-007-4


General Information


Assessment


Sale History


Property Characteristics


Parcel # (APN): 408-220-007-4


Owner: SHEKOU JOE & HEIDI


Mailing Address: 2167A FRANCISCO BLVD E


SAN RAFAEL CA 94901-5509


Legal Description: T05754AL0007 B


Total Value: $656,186 Exempt Amt: Year Assd: 2021


Land: $656,186 HO Exempt: N Zoning:


Structures: Tax Rate Area: 008-120 Use Code: 50


Other: Census Tract: Use Type: VACANT


% Improved: 0% Price/SqFt:


Sale 1 Sale 2 Sale 3 Transfer


Document Date: 04/12/2016 05/31/2000 04/12/2016


Document Number: 65963 110332 65963


Document Type:


Transfer Amount: $600,000 $2,512,500


Seller (Grantor):


Bedrooms: Fireplace: Units:


Baths (Full): A/C: Stories:


Baths (Half): Heating: Quality:


Total Rooms: Pool: Building Class:


Bldg/Liv Area: Park Type: Condition:


Lot Acres: 1.968 Spaces: Site Influence:


Lot SqFt: 85,726 Garage SqFt: Timber Preserve:


Year Built: Ag Preserve:


Effective Year:



http://www.ParcelQuest.com





Attachment 4. Notice of Exemption, Building Permit, and Permit Plans 
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SERIES 350: 18 DEGREE TILT


DEVELOPED AS AN EFFICIENT MOUNTING STRUCTURE FOR LARGE SCALE GROUND


MOUNT INSTALLATIONS.  THE SYSTEM IS BASED ON A STEEL SUB-STRUCTURE


MANUFACTURED FROM READILY AVAILABLE STEEL ROLL FORMS AND MODULE MOUNTING


RAILS TO ACCOMMODATE 0-35 DEGREE TILT SYSTEMS. DETAILED SPECIFICATIONS FOR


PURLIN SPANS AND PIER DEPTHS ARE AVAILABLE IN THE STRUCTURAL ENGINEERING


PACKET FOR THE SYSTEM.  MULTIPLE FOUNDATION OPTIONS MAKE SERIES 350


ADAPTABLE TO VIRTUALLY ANY INSTALLATION SITE AND CONFIGURATION. ARRAYS


FOLLOW CONTOURS OF THE SITE (NORTH TO SOUTH & EAST TO WEST)


POST TOLERANCES:


EAST/WEST DIRECTION IS 3° OR ±2" AT TOP OF POST. NORTH/SOUTH DIRECTION IS 1° OR


±1" AT TOP OF POST. TWISTING IS 1° OR ±1/8" AT TOP OF POST.


PURLIN TO POST:


(4) 1/4-20 X 1" BI-METAL W/ CARBON STEEL TIP, SS SELF-DRILLING SCREWS SHALL BE


USED AT PURLIN TO POST. TORQUE SCREW TO 5 FT-LBS. SCREWS SHALL ALIGN AND BE


INSTALLED THRU PRE-PUNCHED HOLES IN POST.


PURLIN SPLICE:


(6) 1/4-20 X 1" BI-METAL W/ CARBON STEEL TIP, SS SELF-DRILLING SCREWS SHALL BE


USED AT PURLIN SPLICE. CENTER SCREWS IN FLANGE USING PRE-DRILLED HOLES.


TORQUE SCREWS TO 5 FT-LBS.  ZEE PURLIN MAY BE SPLICED AT ANY POINT ALONG THEIR


LENGTH. ZEE PURLIN HAS ONE FLANGE THAT IS 0.2" LONGER THAN THE OTHER TO


FACILITATE NESTING AS SHOWN IN SECTION 'B'. EVERY OTHER ZEE PURLIN IS FLIPPED


180°, THE WIDER FLANGE IS PRE-PUNCHED TO FACILITATE THIS. AFTER ALL SCREWS ARE


INSTALLED, SPRAY BOTH SIDES WITH "BRITE COLD GALVANIZED PAINT".


PURLIN CLAMP:


INSTALL ONE PURLIN CLAMP AT EVERY PURLIN/RAIL CONNECTION, WITH 5/16" X 1 1/4"


HOT DIPPED BOLT, SPLIT LOCK WASHER, TORQUE TO 12-16 FT LBS.


PURLIN BRACE:


INSTALL TWO PURLIN BRACE AT EACH PURLIN 1/3 & 2/3 SPAN BETWEEN POSTS. ATTACH


PURLIN BRACE TO RAIL CLOSEST TO 1/3 & 2/3 OF SPAN. (1) 1/4-20 X 1" BI-METAL W/


CARBON STEEL TIP, SS SELF-DRILLING SCREWS SHALL BE USED AT BRACE TO PURLIN,


TORQUE TO 5 FT-LBS.  (2) 1/4-20 X 1" BI-METAL W/ CARBON STEEL TIP, SS SELF-DRILLING


SCREWS SHALL BE USED AT BRACE TO RAIL,  TORQUE TO 1 FT-LBS.


GROUNDING:


RACKING AND PV SYSTEM IS FULLY GROUNDED DOWN TO POST(S). INSTALL (1) LAY-IN


LUG PER SUB-ARRAY AT PRE-DRILLED HOLE OF POST(S) TO (EGC). USE 1/4" X 20 X 1 1/4"


HOT DIPPED NUT AND BOLT, TORQUE TO 6 FT-LBS.
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From: Ashwin Gulati
To: Plater, Brent@BCDC
Cc: Ellie Knecht; Pan, Katharine@BCDC; rherbst@jhsproperties.net; Joeshekou
Subject: Re: Response Letter to Application No. M2019.004.00_JHS Properties Solar Farm Bay Trail Extension
Date: Wednesday, June 22, 2022 1:47:13 PM

Brent… Actually, let’s move to Wednesday 1 pm via zoom.

Just sent out zoom invite.

Ashwin

On Jun 22, 2022, at 12:33 PM, Plater, Brent@BCDC <brent.plater@bcdc.ca.gov> 
wrote:

Ashwin,

Katharine and I are available at 1pm on Tuesday, Wednesday, and Friday of next week. 
Let us know which one of those slots works for you.

Thanks,

bp

------------------------------------------------------------
Brent Plater | Lead Enforcement Attorney
SF Bay Conservation & Development Commission
375 Beale St., Suite 510
San Francisco, CA  94105
Phone: (415) 352-3628
Email: brent.plater@bcdc.ca.gov   

From: Ashwin Gulati <ashwingulati@gmail.com> 
Sent: Tuesday, June 21, 2022 11:05 AM
To: Ellie Knecht <knecht@wra-ca.com>
Cc: Plater, Brent@BCDC <brent.plater@bcdc.ca.gov>; Pan, Katharine@BCDC 
<katharine.pan@bcdc.ca.gov>; Robert Herbst <rherbst@jhsproperties.net>; Joeshekou 
<Sapidrood@yahoo.com>
Subject: Re: Response Letter to Application No. M2019.004.00_JHS Properties Solar 
Farm Bay Trail Extension

Ellie,

Thanks much for the response.  I’ve met with the owners and we would like to set up a 
meeting with BCDC to discuss next steps together.
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Brent, can you please suggest some days/times that work for you and your team in the 
coming weeks?

Thanks much

Ashwin

On Jun 14, 2022, at 4:34 PM, Ellie Knecht <knecht@wra-ca.com> wrote:

Hi Ashwin, I think the items in this BCDC letter are largely decision points 
for the applicant. WRA is not currently scoped to assist with further BCDC 
coordination, although we do have some funds remaining in our contract 
if you'd like to talk through any of these items. 

Thank you,
Ellie

---------- Forwarded message ---------
From: Amezcua, Reyna@BCDC <reyna.amezcua@bcdc.ca.gov>
Date: Fri, Jun 3, 2022 at 3:34 PM
Subject: Response Letter to Application No. M2019.004.00_JHS Properties 
Solar Farm Bay Trail Extension
To: ashwingulati@gmail.com <ashwingulati@gmail.com>, knecht@wra-
ca.com <knecht@wra-ca.com>
Cc: sapidrood@yahoo.com <sapidrood@yahoo.com>, Pan, 
Katharine@BCDC <katharine.pan@bcdc.ca.gov>

Dear Ashwin and Ellie,

On behalf of Katharine Pan, please find the attached response letter for 
the above-referenced permit application. Should you have any questions, 
please contact Ms. Pan, project manager, at 
415-352-3650 or katharine.pan@bcdc.ca.gov.

Thank you.

Reyna Amezcua
Secretary | Regulatory Division
San Francisco Bay Conservation and Development Commission
Bay Area Metro Center
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375 Beale St., Suite 510
San Francisco, CA  94105
reyna.amezcua@bcdc.ca.gov
info@bcdc.ca.gov
Main Office Number: (415) 352-3600

-- 
ELLIE KNECHT | Associate | d: 510.296.0537 | o: 415.454.8868 x 1910 | c: 
510.207.0623 | knecht@wra-ca.com
WRA, Inc. | www.wra-ca.com | 4225 Hollis St., Emeryville, CA 94608 | San 
Rafael | San Diego | Fort Bragg | Denver
*Please note that I am out of the office on Fridays.

<Response Letter to Application No. M2019.004.00_JHS Properties Solar 
Farm Bay Trail Extension.pdf><M2019.004.00_30DL2_Box1.pdf>
<2018.09.13 ER2017.004JHSProperties_IvoKellerResponseLetter.pdf>
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From: Plater, Brent@BCDC
To: Ashwin Gulati
Cc: Pan, Katharine@BCDC; rherbst@jhsproperties.net; Matthew Trujillo (Matthew.Trujillo@bcdc.ca.gov)
Subject: RE: Tomorrow"s meeting / reschedule..
Date: Wednesday, June 29, 2022 10:13:00 AM

Dear Mr. Gulati:

As I've stated before, BCDC intends to present ER2017.004 to BCDC's enforcement committee.  However, it is now
more likely to be heard this fall rather than this summer. 

At that hearing staff will request that the committee recommend that the Commission adopt a cease and desist order
requiring you to implement a maximum feasible public access plan as determined by BCDC.  "Maximum feasible
public access" will be assessed based on the legal condition of the site, i.e., before your unauthorized project was
constructed.  You will be required to remove any structures that interfere with this maximum feasible public access
plan, and allow the rest to remain.  Staff will also request issuance of a civil penalty order, which given the length of
time your project has been out of compliance, will likely equal the maximum administrative civil liability allowed
under law.

If you wish to pursue a permit that reduces the enforcement issues presented to the Commission you are free to do
so.  However, I have reviewed the permit application you have submitted and do not see how it is consistent with a
properly conducted maximum feasible public access analysis.  As I understand it, such an analysis would require a
trail that offers connectivity to existing and proposed future Bay Trail segments, and provides a public access loop
around the parcel for members of the public accessing the shoreline along Freethy Blvd.   What you have submitted
to date does not demonstrate any intention to provide this required amount of public access, and therefore fails to
reduce the number of issues that will be presented to the Commission through the enforcement committee.

From BCDC's enforcement perspective it does not matter if the requisite public access is achieved through an
enforcement order or through a permit.  However, you may prefer the permitting process because it will likely
provide you with additional opportunities to provide input on precisely where the public access will be aligned, and
it may be viewed by the Commission as a factor for reducing your exposure to civil administrative liability. See Cal.
Gov't Code § 66641.9(a).

This is everything I intended to tell you today, So I believe it is unnecessary for me to attend a rescheduled meeting. 
If you have questions about BCDC's permitting process, feel free to contact Katharine directly.  If you have
questions about BCDC's enforcement process you may contact me at any time.

Sincerely,

bp

------------------------------------------------------------
Brent Plater | Lead Enforcement Attorney
SF Bay Conservation & Development Commission
375 Beale St., Suite 510
San Francisco, CA  94105
Phone: (415) 352-3628
Email: brent.plater@bcdc.ca.gov   

-----Original Message-----
From: Ashwin Gulati <ashwingulati@gmail.com>
Sent: Tuesday, June 28, 2022 5:36 PM
To: Plater, Brent@BCDC <brent.plater@bcdc.ca.gov>
Cc: Pan, Katharine@BCDC <katharine.pan@bcdc.ca.gov>; rherbst@jhsproperties.net
Subject: Tomorrow's meeting / reschedule..
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Hi Brent / Katharine,

Our sincere apologies but something has come up on our end and we are unable to make tomorrow’s meeting, and
need to reschedule.

Can you please suggest some additional days/times that you are available and we’ll pick one.

Thanks much for your understanding.

Cheers

Ashwin
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From:
To:
Cc:
Subject:
Date:

Robert Herbst
Plater, Brent@BCDC; Ashwin Gulati
Pan, Katharine@BCDC; Trujillo, Matthew@BCDC
RE: Tomorrow"s meeting / reschedule..
Thursday, June 30, 2022 3:33:11 PM

Hi Brent,

I apologize for needing to postpone yesterday's meeting on such short notice.  My wife scheduled me for an angio-
gram without my knowledge, which created the conflict.  We've been waiting over 2 months to get an appointment,
so I really couldn't miss it.  Again, I apologize.

Our hope in meeting with staff is to gain a better understanding of the following:
1. What exactly would staff like to see and support?
2. What is status of adjacent trail project, submitted by Richard Treiber for his cannabis development, and how will
it relate in time and scope to our project?

When we initially met with BCDC staff regarding the enforcement action, we and staff mutually agreed to work
collaboratively on a comprehensive trail project that included Richard Treiber's trail section, and which preserved
the solar farm in its existing form.  BCDC staff members present were John Bowers, Matthew Trujillo, Andrea
Gaffney, and Yuriko Jewett.  We were told then by BCDC staff that they supported green energy, and would be
satisfied with a 30 foot trail alignment adjacent to the solar farm, contingent on staff satisfaction with a full 100 foot
public access build-out on the adjacent Treiber shoreline parcels.  Staff did express then a desire to loop the trail
around the solar farm and back to Goodrick Avenue.  We provided evidence at that time of public safety hazards
related to such a loop, given it's immediate proximity to the adjacent high power shooting range at Richmond Gun
Club.  The noise is horrendous and to date over 25 of our solar panels have been broken by airborne bullet
fragments, including full copper jacketed slugs (photos and maps attached).  Staff at that time instructed us to end
the path short of the gun club property line, which is what is contained in our current application.

As staff is no doubt aware, Richard Treiber's cannabis project has experienced a winding and ever-changing path
over the last several years, with prolonged Covid shutdowns thrown in to boot.  We are no longer affiliated with his
project, other than he has a purchase contract option with us for our 2 remaining shoreline parcels (where much of
his public access improvements are planned for his project).  It remains unclear to us even now whether he will
close escrow on those parcels, and indeed whether any part of his project will actually get built (including of course
the promised shoreline improvements).  We were therefore hopeful to receive un update from BCDC on his project.

When Richmond Mayor Tom Butt (and current BCDC Commissioner) spearheaded the City approvals of our solar
farm (including leading the passage of a new City ordinance exempting solar projects from CEQA review), the City
agreed that the shoreline path component of the project (shown in our approved solar project plans) could be built
once there was other development at Freethy Industrial Park, such that there would be "eyes on" daily presence to
prevent theft, vandalism, and dumping (all of which have been endemic historical problems throughout our
ownership at Freethy Industrial Park).

As I'm sure you can appreciate, this is not an easy site nor a straightforward project, which is why we would
respectfully request a meeting with BCDC staff to discuss the above issues in order to reach consensus on the best
path forward to achieve maximum safe public access to the property.

Sincerely,
Bob Herbst
JHS Properties
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Solar Panel Damage by Bullet 
Presumed to have occurred on January 5, 2018 


Alec Jason, RRGC 
 


 
Figure 1 -- Bullet found under panel after penetration 


.40 Cal, 180gr FMJ – “Montana Gold” 
 
 


 
 


 
Figure 2 -- Ammo manufacturer photo of "Montana Gold", 180gr FMJ bullet 


 







 


 


 
Figure 3 -- Recovered bullet nose 


 
 
 


 
Figure 4 -- Recovered bullet base 


 
 







 


 
Figure 5 -- Bullet defect in panel 













 Field Service Report 
Service Date: 11/25/2020 


 


 
 
Site Name: Freethy Industrial Park 2 


Site Address: 3155 Goodrick Avenue 


City: Richmond State: CA Zip: 94801 


Module Count/Acreage: 6,916 panels 


 
Service Notes: 
Services Performed: Module Wash 
Job Foreman: Joshua Laine 
Soiling Level: Average 
Cleaning Passes Needed (1 or 2): 1 


 


Site Inspection: 
Damaged Panels Identified: 5 (please refer to map for locations of all 5 broken panels) 


 
 
Location of damaged panels:  


 
Job Safety Notes: 
Weather conditions were safe for crew to perform work 
Minimum PPE worn at all times  
No safety issues found on site 
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From: Plater, Brent@BCDC
To: Robert Herbst; Ashwin Gulati
Cc: Pan, Katharine@BCDC; Trujillo, Matthew@BCDC
Subject: RE: Tomorrow"s meeting / reschedule..
Date: Friday, July 1, 2022 6:39:00 PM

Mr. Herbst,

Please do put me in touch with Mr. Jason or anyone else at the Gun Club that can discuss the concrete steps it will
take to abate this nuisance permanently. 

As I said in my message to you on June 29, if you have questions about BCDC's permitting process feel free to
contact Katharine directly.  If you have questions about BCDC's enforcement process you may contact me at any
time. 

Sincerely,

bp

------------------------------------------------------------
Brent Plater | Lead Enforcement Attorney
SF Bay Conservation & Development Commission
375 Beale St., Suite 510
San Francisco, CA  94105
Phone: (415) 352-3628
Email: brent.plater@bcdc.ca.gov   

-----Original Message-----
From: Robert Herbst <rherbst@jhsproperties.net>
Sent: Friday, July 1, 2022 5:38 PM
To: Plater, Brent@BCDC <brent.plater@bcdc.ca.gov>; Ashwin Gulati <ashwingulati@gmail.com>
Cc: Pan, Katharine@BCDC <katharine.pan@bcdc.ca.gov>; Trujillo, Matthew@BCDC
<Matthew.Trujillo@bcdc.ca.gov>
Subject: RE: Tomorrow's meeting / reschedule..

Hi Brent,

Richmond Rod & Gun Club actually has a professional forensic ballistics investigator as a member.  I'm happy to
put you in touch with him.  His name is Alex Jason, and he prepared and signed the attached report dated Jan. 5,
2018.  After Jason's report and testimony to the club board, they accepted responsibility for the damaged panels and
compensated us for replacement.  We are happy to provide any additional documentation you require to prove to
your satisfaction and that of the BCDC Commission that bullet shrapnel has, and continues, to fall on our property
and damage our solar panels.  Obviously we feel this should be of equal if not more important concern to BCDC,
since solar panels are easily replaced, whereas someone's eye (or even worse) are not.  For our part, we have
instructed our on-site caretaker and 3rd party contractors that they should wear hard hats and eye protection any time
they are outside on property.  Thankfully a solar farm needs very little maintenance so there is little outside activity
needed.  Not so for a public path running immediately adjacent to a high powered shooting range. 

We have in fact demanded that the gun club eliminate shrapnel from entering our property.  They have taken
measures, but as you can see from the Nov. 2020 panel washing report, we had 5 new broken panels so they have
not succeeded in eliminating the problem.  We are washing the panels again over the next two weeks, and we will be
happy to report to you then how many additional new broken panels we discover.  We simply do not have the funds
to engage in an expensive lawsuit against the gun club, so we do our best to engage them cooperatively to minimize
the economic impact of the damage.  Previous BCDC staff recognized the limitations of our situation, and sought to
work cooperatively with us to provide maximum safe public access, while also recognizing the public value of green

Exhibit 32

mailto:brent.plater@bcdc.ca.gov
mailto:rherbst@jhsproperties.net
mailto:ashwingulati@gmail.com
mailto:katharine.pan@bcdc.ca.gov
mailto:Matthew.Trujillo@bcdc.ca.gov


energy.  You may not be aware, but the power we produce on site is sold to MCE, which is the state's 1st
community power cooperative whose goal is 100% renewable energy supplies for their customers, which now
includes over 25 towns and counties in the Bay Area: https://www.mcecleanenergy.org/faq-items/where-does-mce-
offer-service/ .  It would seem that the Bay Conservation and Development Commission would be supportive of a
green energy project promulgated by another Bay area wide governmental organization focused on improving the
environment.  Certainly in previous discussions with BCDC staff, that has been the case, so we're frankly confused
by the current situation and unsure of what to do.

At significant expense we recently completed a permit re-submittal that had been in abeyance due to a variety of
factors out of our control, including obviously Covid, but also changing plans of Richard Treiber along with
negotiations between BCDC and the City of Richmond regarding unmet trail and parking obligations related to the
Richmond Parkway construction.  We had no influence over or responsibility for any of that, nor were we asked by
BCDC, the City, or Treiber to participate in any of it.  So we completed our re-submittal, and we received a
response back from BCDC staff asking for more information.  We have requested a meeting with staff so that we
can gain a better understanding of what they are looking for, especially related to maximum feasible public access.  I
believe it's customary for staff to meet with applicants for this purpose, so I'm unclear why our request is being
denied. 

To be clear, we are asking to pursue option 1 you list below, and are in the middle of a permit process to achieve
that.  We simply want to meet with staff to discuss their recent request for more information, so that we know how
best to respond.  What do you recommend that we do?

Best regards & Happy 4th,
Bob Herbst
JHS Properties
415-472-7700

-----Original Message-----
From: Plater, Brent@BCDC <brent.plater@bcdc.ca.gov>
Sent: Friday, July 1, 2022 3:55 PM
To: Robert Herbst <rherbst@jhsproperties.net>; Ashwin Gulati <ashwingulati@gmail.com>
Cc: Pan, Katharine@BCDC <katharine.pan@bcdc.ca.gov>; Trujillo, Matthew@BCDC
<Matthew.Trujillo@bcdc.ca.gov>
Subject: RE: Tomorrow's meeting / reschedule..

Dear Mr. Herbst,

I've spent some time at shooting ranges (although never at Richmond Rod & Gun Club).  From those experiences I
can say that those do not look like bullet fragments to me, but I'm no expert in ballistics.  If they are bullet fragments
there is simply no excuse for any bullet fragment to ever leave the grounds of a shooting range for any reason.  If it
is the case that your neighbor shot 25 of your solar panels I recommend you take action to end that ultra-hazardous
nuisance immediately, if only for your safety and the safety of your employees.

I understand that over the past five years creative solutions to this enforcement matter were previously reviewed by
BCDC staff.  As you note, they have all failed to resolve this matter.  Only two paths forward remain: (1) provide
maximum feasible public access through a permitting process for your project, or (2) have MFPA established for
your project by Commission order.  We could meet weekly and this would not change.

Again, If you have questions about BCDC's enforcement process you may contact me at any time.
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Sincerely,

bp

------------------------------------------------------------
Brent Plater | Lead Enforcement Attorney SF Bay Conservation & Development Commission
375 Beale St., Suite 510
San Francisco, CA  94105
Phone: (415) 352-3628
Email: brent.plater@bcdc.ca.gov   
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You don't often get email from ajasonaj@gmail.com. Learn why this is important

From: Plater, Brent@BCDC
To: Alexander Jason
Subject: RE: Fwd: introduction to BCDC
Date: Monday, July 11, 2022 9:33:00 AM

Mr. Alexander,

I am not available for another site visit at this time: a Zoom or Teams call should suffice. 

I can virtually meet with you and any other members of the Gun Club to discuss this matter in the
afternoon on Monday July 18; I am free all day Tuesday July 19.  Let me know what works for you
within my windows of availability.

Sincerely,

bp

------------------------------------------------------------
Brent Plater | Lead Enforcement Attorney
SF Bay Conservation & Development Commission
375 Beale St., Suite 510
San Francisco, CA  94105
Phone: (415) 352-3628
Email: brent.plater@bcdc.ca.gov   

From: Alexander Jason <ajasonaj@gmail.com> 
Sent: Sunday, July 10, 2022 9:44 PM
To: Plater, Brent@BCDC <brent.plater@bcdc.ca.gov>; Robert Herbst <rherbst@jhsproperties.net>;
Edward Tung <edward.o.tung@gmail.com>
Subject: Re: Fwd: introduction to BCDC

Hello Mr. Plater,

Yes, we can meet on Sunday, July 17 at 11AM at the solar field.

Alex Jason

------ Original Message ------
From "Plater, Brent@BCDC" <brent.plater@bcdc.ca.gov>
To "ajason@alexanderjason.com" <ajason@alexanderjason.com>
Date 7/8/2022 10:51:00 PM
Subject Fwd: introduction to BCDC

Dear Mr. Alexander,
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I would like to speak to you, and any other representatives from the Club if they wish
to participate, to discuss Mr. Herbst’s allegations that projectiles fired from within the
Richmond Gun Club’s property have damaged property at Mr. Herbst’s solar farm. 
Please let me know when you are available next week.
 
Thank you,
 
bp
 
------------------------------------------------------------
Brent Plater | Lead Enforcement Attorney
SF Bay Conservation & Development Commission
375 Beale St., Suite 510
San Francisco, CA  94105
Phone: (415) 352-3628
Email: brent.plater@bcdc.ca.gov   
 
From: Robert Herbst <rherbst@jhsproperties.net> 
Sent: Wednesday, July 6, 2022 4:11 PM
To: Alexander Jason <ajason@alexanderjason.com>
Cc: Plater, Brent@BCDC <brent.plater@bcdc.ca.gov>
Subject: introduction to BCDC
 
Hi Jason,
 
Bob Herbst here from the solar farm next door to Richmond Gun Club. 
 
Brent Plater from BCDC has asked me to provide your contact info in relation to the
gun fragment damage to our solar panels.  I explained that you are a gun club
member and a forensic ballistics investigator, and that you reviewed the damaged
solar panels on behalf of the gun club.  I provided Brent with photos of the damaged
panels, including the attached report you put together.
 
BCDC as you may know governs land use within 100 feet of the SF Bay shoreline, and
seeks to provide public access including trails and other amenities.  We are currently
working with BCDC to provide walking trails along our solar farm.  They have asked us
to provide a public walking trail at our property boundary directly adjacent to the gun
club’s high powered shooting range.  We explained we thought this was a bad idea,
both because of the bullet fragments, and also because of how loud it is at that
location when the high power range is in use.  Neither is conducive in our estimation
to a safe or pleasant public experience.
 
I did explain to Brent that the gun club has taken voluntary measures to eliminate the
bullet fragments, however last year we did have 5 more broken panels so the
measures have apparently only been partially successful thus far.  We will be washing
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the panels again in the next 2 weeks, so we’ll know then whether additional panels
have been broken in the last 12 months.  5 broken panels/year is a relatively minor
nuisance for a solar farm with 6000 panels, but It’s a quite different risk I believe to
expose members of the public to this potential hazard.  I also explained to Brent that
we have enjoyed a cooperative relationship with the gun club during our 20+ years as
a club neighbor, and we have chosen to work collaboratively with the club to
ameliorate negative impacts.

I highly recommend that you invite Brent to walk the site with you when your high
powered range is in use.  It’s scary loud which is no big deal for a passive solar farm,
but something quite different for the public expecting a peaceful shoreline
experience.  I have not explained to Brent the state law protections afforded to gun
clubs, but that’s an important consideration for him to understand as well, and I
believe best comes from gun club representatives.

Best,
Bob Herbst
JHS Properties
415-472-7700
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To: Robert Herbst
Cc: Gaffney, Andrea@BCDC; Plater, Brent@BCDC
Subject: RE: BCDC/ Solar Farm - Bay Trail
Date: Friday, November 18, 2022 5:00:49 PM

Hi Bob,
Thanks for your patience. Our only major comment after reviewing the design is that it would be
better if there were 18-24 inches of space between the fence and the edge of the trail so that the
full width of the trail could be used. We also have a few questions about the trail connections,
below. You can either address these now or as part of your application materials, we just want to
make sure we understand what’s happening around the trail connections and may have additional
questions or comments about the details.

1. Have you communicated with the Powerplant Park project proponents about how this will
connect to their segment? I think you mentioned you were in contact, so it would be great to
hear a little about that planning if you’ve discussed it.

2. For the eastern end of the trail, how does he segment eventually connect to the shared path
on Goodrick? Would it be more effective to connect the trail to Goodrick rather than Elmar, or
is there reason you’re proposing Elmar? Can you tell us a little more about the end of the trail,
how it’s graded/striped/signed to be a smooth connection?

Katharine Pan
Principal Shoreline Development Analyst
Direct: (415) 352-3650 | katharine.pan@bcdc.ca.gov

San Francisco Bay Conservation and Development Commission
Bay Area Metro Center
375 Beale Street, Ste. 510
San Francisco, CA 94105
Main: (415) 352-3600
www.bcdc.ca.gov | @SFBCDC

From: Robert Herbst <rherbst@jhsproperties.net> 
Sent: Monday, October 17, 2022 3:20 PM
To: Plater, Brent@BCDC <brent.plater@bcdc.ca.gov>; Pan, Katharine@BCDC
<katharine.pan@bcdc.ca.gov>
Subject: FW: BCDC/ Solar Farm - Bay Trail

Hi Brent & Katharine,
Just following up on the email below.  Any comments or should we proceed with a revised
application?
Thanks,
Bob

From: Robert Herbst 
Sent: Monday, September 19, 2022 11:06 AM
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To: Plater, Brent@BCDC <brent.plater@bcdc.ca.gov>; Pan, Katharine@BCDC
<katharine.pan@bcdc.ca.gov>
Subject: FW: BCDC/ Solar Farm - Bay Trail

Hi Brent & Katherine,

Vallier Design has completed their plan showing the trail looping around the solar farm back to
Goodrick Avenue, as you requested in our last discussions.  To do a full 12 foot paved trail plus 3 foot
shoulders on each side will require moving the existing fence and removing some solar panels at the
ends of the panel rows.  That’s what we show on the attached plan, but ideally we’d like to reduce
the paved trail section in this area (Section B) to 10 feet to avoid the need to remove solar panels. 
Please let us know if that might be a possibility, and provide any other feedback you have on the
drawing.  We’re ready to resubmit for BCDC review and approval.

Best,
Bob Herbst
JHS Properties
415-472-7700

It’s going to require moving the perimeter fence and some solar panels at the ends of the

We’ve managed to fit it in without removing any solar panels, but it did require us to move the
existing perimeter fence right up against the back of the solar panels. 

This creates a bunch of dead ends in the panel rows, which makes maintenance more difficult and
time consuming, but we’ll deal with it.

It requires us to move the existing perimeter fence along the gun club property boundary

From: Ashwin Gulati <ashwingulati@gmail.com> 
Sent: Thursday, September 15, 2022 3:39 PM
To: Robert Herbst <rherbst@jhsproperties.net>
Cc: Joe Shekou <Sapidrood@yahoo.com>
Subject: BCDC/ Solar Farm - Bay Trail

Bob, 

Attached are the updated plans with rails removed….Vallier recommends having some sort of barrier
at the edge of the trail if there is a drop off of more than 2”

Let’s see what BCDC says and take it from there.

Ashwin
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From: Bruce Beyaert
To: Matthew Trujillo
Cc: John Gioia; Harriet Lai Ross; Katherine Pan; Ethan Lavine; Greg Scharff; Bruce Brubaker; Klein, Adrienne@BCDC
Subject: Re: JHS Solar After-the-fact permit
Date: Friday, February 2, 2024 1:04:18 PM
Attachments: Outlook-signature_.png

Matthew,

Thanks for letting TRAC know about BCDC's lack of progress on the JHS solar enforcement case. It has been a long time since
Adrienne and I collaborated on a BCDC enforcement action, and it will be pleasure to work with her again.

We know from prior experience that JHS Properties management are recalcitrant and uncooperative with regard to the Bay
Trail and public amenities, the worst that TRAC has encountered during its 25 years of working with the private sector to
complete the Bay Trail in Richmond.. Why did BCDC allow them to evade submittal of a complete permit application for more
than six years following the October 2017 35-day letter?

Bruce
___________________
Bruce Beyaert, TRAC Chair
baytrailtrac@gmail.com
tel. 510-235-2835
http://www.pointrichmond.com/baytrail/
http://www.ci.richmond.ca.us/109/TRAC

On Feb 2, 2024, at 9:47 AM, Trujillo, Matthew@BCDC <Matthew.Trujillo@bcdc.ca.gov> wrote:

Hi Bruce,

For your awareness, I have assigned the enforcement case on the solar farm (ER2017.004.00) to Adrienne Klein to pursue
a formal enforcement action against the landowner. She will ensure that your name as well as Mr. Brubaker's are added to
the interest parties list to receive updates on potential hearing dates as appropriate. In the meantime, please correspond
with Adrienne on all matters pertaining to this case. 

As for Powerplant Park, we are actively monitoring their actions as well.

Best Regards,

MATTHEW TRUJILLO
Enforcement Policy Manager
(415) 352-3633
Matthew.Trujillo@bcdc.ca.gov
http://bcdc.ca.gov/enforcement

San Francisco Bay Conservation and Development Commission
375 Beale St., Suite 510
San Francisco, CA  94105
FAX: (415) 352-3606
Main Number: (415) 352-3600
Business Days & Hours:
M-F 8:30a – 5:00p

From: Bruce Beyaert <baytrailtrac@gmail.com>
Sent: Friday, February 2, 2024 9:41 AM
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To: Pan, Katharine@BCDC <katharine.pan@bcdc.ca.gov>
Cc: Lavine, Ethan@BCDC <ethan.lavine@bcdc.ca.gov>; Trujillo, Matthew@BCDC <Matthew.Trujillo@bcdc.ca.gov>; Scharff,
Greg@BCDC <greg.scharff@bcdc.ca.gov>; Bruce Brubaker <bbrubaker@placeworks.com>
Subject: Re: Powerplant Park and JHS Solar After-the-fact permit

Katherine,
Following up, did you receive TRAC's Jan. 23 email below asking when the JHS solar Bay
Trail section will be open pursuant to BCDC's October, 2017 35-day order?
Bruce
___________________
Bruce Beyaert, TRAC Chair
baytrailtrac@gmail.com
tel. 510-235-2835
http://www.pointrichmond.com/baytrail/
http://www.ci.richmond.ca.us/109/TRAC

On Jan 23, 2024, at 4:31 PM, Bruce Beyaert <baytrailtrac@gmail.com> wrote:

Katherine,

I’m sharing with you the good news that construction finally has started on the
Powerplant Park medical cannabis project, which will extend the Bay Trail NE
toward the JHS solar facility, leaving a gap along the northern side of the JHS
property in order to complete the loop to the Bay Trail along Goodrick Avenue per
attached project plan and Bay Trail map. 

I assume that BCDC issued JHS a permit per the attached 35-day letter sent
10/25/17. If so, what Bay Trail alignment will be constructed and when will it be
completed and open to public access?

Bruce 
___________________
Bruce Beyaert, TRAC Chair
baytrailtrac@gmail.com
tel. 510-235-2835
http://www.pointrichmond.com/baytrail/
http://www.ci.richmond.ca.us/109/TRAC

<PPP BT PlansSummary.pdf>
<RichmondBayTrailMap_042423.pdf>

<EWR2017.10.25_35dayletterER2017.004F.pdf>
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