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On September 3, 1986, the Office of Administrative Law (OAL) ruled that
with two minor exceptions, the Commission’'s Diked Historic Baylands of San
Francisco Bay.....Findings, Policies, and Maps (October 21, 1982) (Diked
Historic Baylands Plan) does not constitute a regulation under the
Administrative Procedures Act (APA). The decision responded to a request from
the Bay Planning Coalitiop to determine if the Commission had acted illegally
when it had adopted the Diked Historic Baylands Plan without following the APA.

The two minor exceptions concern the two policies located at the bottom
of page six of the Diked Historic Baylands Plan, which deal with development
within diked historic baylands that are located partly within the Commission's
permit jurisdiction. These two policies essentially indicate that such
development should be permitted only if it is consistent with all applicable
policies contained in the McAteer-Petris Act and the San Francisco Bay Plan
and only i1f all wildlife values lost or threatemed by such development will be
fully mitigated. OAL concluded that unlike all the other policies contained
in the Diked Historic Baylands Plan, which are only advisory because they
apply only to sreas outside the Commission's permit jurisdiction, these two
policies are regulations because they deal with activities located within the
Commission's permit jurisdiction and are therefore enforceable through the !
Copmission's permit process. OAL further concluded that the existence of
separate Commission mitigation policies in the San Francisco Bay Plan does not
render the possible use and application of the mitigation policies in the
Diked Historic Baylands Plan moot.

The Copmrission acknowledges that the language of the the mitigation
policies contained in the Diked Historic Baylands Plan differs from the
language of the mitigation policies contained in the Bay Plan. Nevertheless,
the Commission believes that the existence of the mitigation policies in the
Diked Historic Baylands Plan is irrelevant because the application of either
sets of mitigation policies would result in the application of identical
mitigation conditions to any given set of facts. Moreover, the Commission
believes and fully acknowledges that the Commission must use only the
mitigation policiers contained in the San Francisco Bay Plan when it reviews
permit applications for projects within its McAteer-Petris Act jurisdiction.
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This technical report, by E. Clement Shute, Jr. and Marc B, Mihaly,
Shute, Mihaly & Weinberger, Attorneys at Law,
was prepared as part of the Diked Historic Baylands Study. The
purpose of the consultants' report is to analyze the powers
exercised by regulatory agencies over diked bayland
and make recommendations for Commission action. The technical
report should be read in conjunction with the staff report entitled
"Diked Historie Baylands of San Francisco Bay."

NOTE: An this report the term "diked baylands"
is used to mean "diked historic baylands."




An "Analysis of Power Exercised by Regulatory Agencies Over Diked
Baylands and Recommendations™ has been submitted to the San Francisco Bay
Conservation and Development Commission (BCDC). This summary, submitted
separately, is an overview of the full "analysis" and contains a brief review
of the regulatory process over diked baylands around San Francisco Bay and a
summary of the deficiencies in the existing process. Finally, it contains our
recommendations to BCDC for actions which could be taken by the Commission and
other state agencies to improve the system and provide more permanent
protection for diked baylands.

Summary of Existing Regulatory Control Over Diked Baylands

The United States Army Corps of Engineers (Corps) is the agency with the
most comprehensive regulatory authority over diked baylands. The authority of
most state agencies is limited to the influence they wield with the Corps
itself. Cities and counties have extensive power through their planning and
regulatory processes, but a survey of their activities indicates that minimal
attention has been directed to protection of diked baylands.

Jurisdiction is vested in the Corps through two major federal statutes,
- section 9 and 10 of the Rivers and Harbors Act of 1899 (33 U.S.C. Sec. 401 and
Sec. 403) and section 404 of the Federal Water Pollution Control Act as
amended in 1972 and 1977, now called the Clean Water Act (33 U.S.C. Sec.
1344), Under the 1899 Act, the Corps exercises jurisdiction over wetlands
that have been separated from the Bay by a dike or other obstruction so long
as the wetland lies below the plane of what was historically the level of mean
high tide. Under section 404 of the Clean Water Act, jurisdiction is
exercised by the Corps in a broader manner to include wetlands regardless of
whether they are above or below the level of mean high water since the courts
have emphasized that the functional purpose of the Clean Water Act is to avoid
and control water pollution no matter where the source is located. However,
to be a wetland for purposes of section 404, an area must support vegetation
typical of areas periodically inundated by water. Also, agricultural
activities that do not result in runoff or other direct discharge into the Bay
are not subject to a Corps permit requirement under section 404,

A permit from the Corps is required by both federal statutes. The Corps
determines whether or not to issue a permit for a given project based on its
own critiera contained in its regulations promulgated under the 1899 Act. The
regulations promulgated under section 40U of the Clean Water Act are issued by
the Environmental Protection Agency (EPA), but administered by the Corps.
Thus, the Corps must follow the requirements of both sets of regulations.

Under the 1899 Act the District Engineer must subject the proposed
project to a "public interest review" having two aspects. The first includes
a review of such factors as economics, aestheties, general environmental
concerns, historical values, fish and wildlife values, flood damage
prevention, water quality, etc. Quite obviously, this evaluation allows for
considerable discretion on the part of the Corps. The second component of the
review is more restrictive and requires that the proposed project be "water
dependent™ and that no feasible alternative sites are available.

The EPA regulations under section U404 administered by the Corps
establish a related test, but employ a significant presumption which has the
effect of making those regulations stronger than the Corps regulations.







Department reviews project applications and proposals in accordance with its
responsibility for protection of fish and wildlife resources and habitat. The
Department's general policy is dependent upon a waterfront site, no less
damaging alternatives exists and lnss of existing or potential fish and
wildlife habitat is offset by restoration of an area of comparable size and
value,

There are several other state laws or legal doctrines which bear
peripherally on diked baylands projects. For example, the California
Environmental Quality Act (Pub. Res. Code Secs. 21000 et seq.), the Resources
Agency Basic Wetlands Protection Policy (September 19, 1977), the
Keene-Ne jedly California Wetlands Preservation Act (Pub. Res. Code Secs. 5810
through 5818) authorizing the Departments of Parks and Recreation and Fish and
Game to conduct a study to identify wetlands which should be acquired or
protected, and the Public Trust Doctrine pursuant to which the State has
retained an interest in tidelands which have been patented into private
ownership.

Mosquito Abatement Districts, known as Vector Control Districts, are
single- or multi-city or county districts formed under state law to control
the growth of mosquitos, flies, and other insects. They have an interest in
baylands because among the powers they possess are the power to construet and
to maintain dikes, canals, and ditches needed to eliminate breeding areas and
the power to abate as a public nuisance breeding places for mosquitoes, flies,
or other insects created by any use of land or artificial change in the
natural condition of the land. (California Health and Safety Code Secs. 2200
through 2426.)

Finally, in the regulatory area there is the role of cities and
counties. There are 32 Bay Area cities and counties with identified diked
baylands. Of those, apparently five or six have adopted some form of diked
baylands protection. In some other instances, diked baylands are owned by
local public agencies and managed with the objective of preserving them.
However, some sixteen cities and counties have no provisions that would
prevent diked baylands from being filled or otherwise greatly altered.







b2. Such an approach should utilize planning principles so that appropriate

policies and land uses for diked baylands can be derived comprehensively
and on a regional basis;

3. The regulation of wetlands in the Bay Area should be simplified and
consolidated as much as possible so that one set of policies,
definitions, and procedures are applicable to proposed projects.

In this regard, the present process should be modified to
consolidate efforts by state agencies;

L, The regulatory process should be designed to avoid further
duplication or creation of an additional and unnecessary layer of
regulatory control; and

5. Steps should be taken to ensure that if the regulatory presence of
the Corps of Engineers is reduced, the regulation of diked baylands
by state agencies is increased such that a regulatory vacuum is
avoided.

Accordingly, the following recommendations are submitted:

A, A Plan for Diked Baylands

In close cooperation with the Resources Agency, the Department of
Fish and Game, and the U, S. Fish and Wildlife Service, BCDC should prepare
and adopt a plan for diked baylands as an amendment to the existing San
Francisco Bay Plan. This plan should contain definitions, policies and maps
applicable to all diked baylands in and ad jacent to the Bay. It should
address the issue of competing land uses for wetland areas on a regional level
for the entire Bay system.

The purpose of such a plan would be to provide guidance to
individual applicants and to the regulatory agencies to assist them in
evaluating individual development proposals. Thus, the plan could serve as a
guide to project applicants by assisting them in making initial determinations
as to whether their land is subject to regulation as a diked bayland, ete. It
would assist the Corps of Engineers in determining whether a given proposed
project is within a "special aquatic area™ under the section 404 regulations
and whether the area is a "wetland" within the definitions in the Corps
regulations, Of greater importance, such a plan would provide guidance to the
Corps in determining whether a proposed project is water-dependent, whether
feasible alternatives were available for projects which are not water
dependent, etc. The plan could also supplement and refine the Resources
Agency Basic Wetlands Policy which in its current form is quite general. This
would be of assistance to the Regional and State Water Quality Control Boards
and other state agencies which currently must apply the Wetlands Policy in an
informational vacuum. Such a plan would also serve to unify the position of
the State of California in regulatory proceedings involving diked baylands.
The involved state agencies would have one plan to refer to for a given
project in the Bay Area when submitting comments to the Corps or exercising
any regulatory authority.

Finally, the plan would provide a comprehensive, land-use-oriented
basis for BCDC comments to the Corps as discussed below.






D. Coordinate with the Resources Agency and the

Department of Fish and Game

BCDC should enter into discussions with the Department of Fish and
Game and the Resources Agency to insure that state comments submitted to the
Corps of Engineers uniformly reflect the relevant portions the diked baylands
plan. It may be appropriate for BCDC to enter into either informal agreements
or memoranda of understanding with these agencies., It may even be appropriate
for BCDC to take on the role of coordinating agency for the submission of
state comments to the Corps.

E. Amendments to Existing Federal Regulations

It may be appropriate for BCDC to propose an amendment to existing
Corps and EPA guidelines. As discussed above, these guidelines currently
direct the Corps to carefully consider existing coastal zone management plans
and existing state policies in making the determination of whether a
particular project is consistent with the applicable coastal zone management
plan. This accords a certain amount of protection, but it leaves considerable
discretion to the Corps. To accord even better protection, it could be
suggested to EPA or the Corps that the guidelines be amended to defer
completely to approved coastal zone management plans which are developed with
enough particularity to allow site specific evaluation. This could constitute
a form of delegation from the federal level to the state.

F. Proposed New Legislation if Appropriate

1. The federal government is attempting to delegate to the states
existing federal regulatory power in various areas. In this context, the
federal government may consider delegating to appropriate state agencies the
authority currently vested in the Corps of Engineers under section 404 of the
Clean Water Act or even perhaps under sections 9 and 10 of the Rivers and
Harbors Act. This would require congressional action. In the meantime, BCDC
could ask the California legislature to enact a bill giving BCDC the power to
accept a delegation of authority over diked baylands in the Bay when and if it
is authorized by Congress.

The advantage of such an approach is that it would avoid
adding an additional level of regulatory authority since BCDC jurisdiction
would not exist until and unless federal authority were abandoned by
Congress. At the same time, it would anticipate a current trend, and ensure
that if the federal government were to abandon regulations of baylands, an
agency with an appropriate plan would be in place to insure that protection
continues.,

2. If the Corps of Engineers reduced significantly its commitment
to the protection of wetlands, or if its regulations or the EPA section U404(b)
guidelines were amended so as to weaken regulatory control over diked baylands
in the Bay, BCDC might consider requesting the California legislature for
direct permit authority over activities in these areas. There are obvious
political problems presented by such an approach. However, BCDC would be the
only agency with a comprehensive plan and experience in the type of regulation
involved.

This is perhaps a recommendation of last resort.
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