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The Law

* Government Code Section 11340.4(a) - No state agency shall issue, utilize,
enforce, or attempt to enforce any guideline, criterion, bulletin, manual,
instruction, order, standard of general application, or other rule, which is a
regulation as defined in Section 11342.600, unless the guideline, criterion,
bulletin, manual, instruction, order, standard of general application, or
other rule has been adopted as a regulation and filed with the Secretary of
State pursuant to this chapter.

* Government Code Section 11342.600 — “Regulation” means every rule,
regulation, order, or standard of general application or the amendment,
supplement, or revision of any rule, regulation, order, or standard adopted
by any state agency to implement, interpret, or make specific the law
enforced or administered by it or to govern its procedure.
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Characteristics of a Regulation

* Agency intends the rule or guideline to apply generally

* Need not apply universally, but must apply to a class of cases
rather than only one specific case

* The rule “implements, interprets, or makes specific the law

enforced”
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Exceptions

It is the only legal tenable interpretation of the statute

 Must be patently compelled by the statute’s plain language (i.e. statute can
only be read in one way) and cannot embellish upon or depart from the
statutory authorization and language

It relates only to the internal management of a state agency
* This is narrow and does not apply where a rule is to have general
application and is to affect persons subject to regulation by the agency

Forms prescribed by a state agency and instructions relating to the
use of those forms

 Butregulation needed to implement the law under which the form is
used still requires APA procedures m



The steps for a rulemaking

* Notice of Proposed Rulemaking and Initial Statement of Reasons

* Mailing, publication in the California Register, and posting on the
website

* 45-day comment period
 Submission to the Office of Administrative Law




Questions?
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