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PROCEEDI NGS

9:34 a.m

M5. KLEIN. Good norning, Menbers. Comm ssioner
Techel, could you please call the neeting to order and |
will take roll.

ACTI NG COW TTEE CHAIR TECHEL: All right, 1 am going
to call the neeting to order. Roll call

M5. KLEIN. Thank you.

Comm ssi oner Techel ?

ACTI NG COW TTEE CHAI R TECHEL: Present.

MS. KLEIN:  Conmi ssioner G| nore?

COW TTEE MEMBER G LMORE: Here.

M5. KLEIN. And Conm ssioner Addi ego?

COW TTEE MEMBER ADDI EGO.  Present.

MS. KLEIN:  And Conmi ssioner G bbs?

COW TTEE MEMBER G BBS: Present.

M5. KLEIN. W have four present, which fornms a quorum
t hank you.

ACTING COW TTEE CHAIR TECHEL: W are at |tem 3,
public comment. | don't have any comrent cards for general
public conment; is there anyone here who wi shes to address
t he Enforcenment Committee under general public comment?

(No response.)

ACTI NG COW TTEE CHAIR TECHEL: If not we will go to

Item 4, which is approval of the draft m nutes from March

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N N NN NN R R R R R R R R R
O N W N B O © O N o 00 »h W N R O

16, 2017. They were included in our packet. Do we have a
notion on approval of the mnutes?

COW TTEE MEMBER G LMORE: So noved.

COW TTEE MEMBER ADDI EGO.  Second.

ACTI NG COW TTEE CHAI R TECHEL: W have a notion and a
second. Al in favor say "aye."

(Ayes.)

ACTI NG COW TTEE CHAI R TECHEL: Opposed?

(No response.)

ACTI NG COW TTEE CHAI R TECHEL: The m nutes are
appr oved.

W are now on Item5, a public hearing and possible
vote on a recommended enforcenent decision involving a
proposed stipul ated Cease and Desist and Cvil Penalty O der
No. CDO 2017.02.

At this point we will receive a report fromstaff on
this item

M5. WEBER: Good norning, Chair Techel and
Comm ssioners. M nane is Maggie Wber and Item5 on the
agenda today is the Executive Director's reconmended
enf orcenment deci sion on proposed stipul ated Cease and Desi st
and Civil Penalty Oder No. CDO 2017.02; that would be
i ssued to Bridgeway 558 Real Property, the corporation that
owns and operates the Trident and Ondine Restaurants in

Sausal i to.
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The Trident and Ondi ne Restaurants are | ocated on a
pi |l e-supported structure in the Bay that existed prior to
BCDC, therefore the buildings on the structure are | ocated
in the shoreline band jurisdiction.

Here you can see what | just described and the | ocation
of the two violations subject to this enforcenent matter.
The pl acenent, maintenance and use of unauthorized fill in
the Bay consisting of a boat dock, gangway and pilings, and
t he pl acenent, maintenance and use of unauthorized fill in
t he shoreline band consisting of a significant renodel of
the restaurants.

This presentation includes a tinme line of events, a
description of unauthorized work and permt violations and
the key ternms of the proposed Stipul ated O der.

On August 16th, 1976 the Conm ssion issued Permt No.
ML975. 102.00 to a forner owner to authorize the renmoval and
repl acenent of a single, split-level, 2,637-square-foot
pi | e-supported dining deck attached to a preexisting pile-
supported structure and for the replacenent of caps and
piles on a one-for-one basis at the existing restaurant.

In October 1999 staff received a report that an
unaut hori zed boat dock and gangway and pilings had been
pl aced in the Bay adjacent to the restaurants.

Staff contacted the fornmer owner and | earned that he

was actively pursuing |local approval, including a | ease with
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the Gty, to expand on the adjacent property. Both itens
are required to conplete an application to enable BCDC to
aut hori ze the dock, gangway and pilings after the fact. As
the property owner appeared to be pursuing the primary
steps, staff delayed commencing an enforcenment action until
a |l ease and | ocal approval had been obtained fromthe Cty.

On April 23rd, 2001, after the owner nmade no progress
in conpleting the amendnent application, staff commenced a
standardi zed fine process. The standardized fine reached
statutory maxi num prior to May 2003 when Robert Freenan
pur chased the restaurants.

On Novenber 23rd, 2003 staff commenced the standardized
fine process on M. Freenan.

In 2004 M. Freeman transferred the property to
Bri dgeway, for which he is the Executive Oficer.

I n Novenber of 2004 the standardized fine process for
t he boat dock, pilings and gangways reached the statutory
maxi mum of $30, 000.

From 2004 until 2012 staff did not hear from
M. Freeman or any Bridgeway representative.

Here is a photo of the unauthorized fill in the Bay,
t he gangway, boat dock and pilings.

On May 28th, 2012 Bridgeway submtted an inconplete
permt application to renodel the restaurant. The

application did not include a request for after-the-fact
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aut horization for the boat dock, gangway and pilings
constructed nore than a decade earlier. Wthout

aut hori zation Bridgeway comenced and conpl eted the
restaurant renodel.

On August 23rd, 2012 staff commenced the standardized
fine process for the restaurant renodel.

I n August 2013 the standardi zed fines reached the
statutory maxi num of $30, 000.

Bet ween 2012 and 2015 staff made repeated but
unsuccessful attenpts to solicit a conplete permt
appl i cation.

Here is a photo showing the primary | ocation of the
unaut hori zed restaurant renodel

In order to resolve this |ongstandi ng enforcenent case
on April 14th, 2017 staff notified Bridgeway that the
Executive Director had term nated the standardi zed fines
process, the fine for which had | ong ago had reached the
statutory maxi num of $60, 000.

On June 16th, 2017 staff issued a Violation Report.

Over the sumer staff met with Bridgeway's agents,
resulting in the provision of the outstanding information
required to conplete the amendnent application consisting of
property docunments and a public access proposal.

Bot h the order and subsequently the permt anendnent

will require Bridgeway to provide a signed, ADA accessible
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path fromthe street to an onsite public restroom and public
shore viewi ng area where the public can enjoy sweepi ng views
of the Bay and San Francisco. This is a copy of their
approved public access site plan we received a few weeks
ago.

The terns of the proposed order would require Bridgeway
to cease and desist fromall activity in violation of the
McAteer-Petris Act and the permt, provide signed public
access anenities including a restroomthat shall be open
during restaurant hours, two benches and a trash can that
shal | be avail able 24 hours a day, 7 days a week, pay a
$30, 000 civil penalty and pay stipulated penalties for
failure to conply with any terns of the stipul ated order.

Here is a photo of the view fromthe future public
shore view ng area.

This concludes staff's presentation. | wll nowturn
the floor over to Keith Garner, Sheppard Mullin law firm
who wi || speak on behal f of Bridgeway. Thank you.

MR. GARNER: Thank you. Good norni ng, Comm ssioners
and Chair Techel, we appreciate the opportunity to speak
with you this norning. | amKeith Garner; | aman attorney
here in the San Francisco office of Sheppard Mullin. Wth
me today is ny associate Zach Wl sh and M. Bob Freeman, the
Executive Oficer of 558 Bridgeway. Maggie did a thorough

and accurate job describing the situation in her report and

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N RN NN NN R R R R R R R R R
O N W N B O © 0 N o 00 »h W N R O

12

| am going to keep ny remarks brief.

Sonme of the inprovenents, as was evident fromthe tine
line, that are at issue in the violation report, were nmade
prior to ny client taking title to the property through a
bankrupt cy proceedi ng nore than a decade ago.

| want to stress that none of the activities that
occurred, the violations that occurred, were done
mal i ci ously.

Regardl ess, ny client supports the ternms of the
stipul ated order, which we believe is a full and fair
resolution of the alleged violations.

Bri dgeway 558 believes that the restaurant draws many
people to the Bay, it is a great way to activate the
shoreline.

| want to say we appreciate staff's willingness to
consider a variety of option in bringing this enforcenent
matter to a close. The terns were heavily negotiated and
the public access inprovenents and the fine are costly for
Bri dgeway 558. As you may well know, restaurants run on a
fairly thin margi n; however, we are pleased to offer the
publ i c access inprovenents to resolve the dispute and bring
this enforcenent matter to a cl ose.

So | would like to urge the Committee to approve the
cease and desist order and with that we are happy to answer

any questions you nay have.
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ACTI NG COW TTEE CHAI R TECHEL: kay, thank you. There
is no one else that is going to testify in this case?

M5. WEBER: Not that we know of.

ACTI NG COW TTEE CHAIR TECHEL: | don't have any
coment cards either - | have one for Item6 - so | wll
| ook to board nenbers for questions, coments.

COW TTEE MEMBER G BBS: | have a few questions.

ACTI NG COW TTEE CHAIR TECHEL: All right, we'll start
with you.

COW TTEE MEMBER G BBS: So | want to nake sure |
understood one part of the narrative. | believe | heard
sonething |i ke between 2004 and 2011 staff was unable to get
in contact wwth the restaurant owner, | don't know if it was
Bridgeway or not; did | hear that correctly?

M5. WEBER: It wasn't that we were unable to get in
contact with them it's just, as you know, we have quite a
few enforcenent cases and | believe this one just kind of
fell off of the focus. |'msure Adrienne can speak to that
nore, if you --

COW TTEE MEMBER G BBS: Because | amsitting here
imagining that if you rewwote it it would actually say,
staff made repeated attenpts to contact Bridgeway and they
never responded; is that accurate?

MS. WEBER: Um

COW TTEE MEMBER G BBS: | don't understand how a
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matter |ike this can not have any contact for seven years so
| would Iike to understand that first.

M5. KLEIN. W -- | believe the ball was left in 2012
in Bridgeway's court and | would have to go back to ny
wor kl oad at that nonment in tinme and figure out exactly what
pulled ne away. But we usually relied -- or in the past we
relied nore on the respondent to respond. So the trail -- |
didn't pursue the case and it went dry.

COW TTEE MEMBER G BBS: Ckay. So would it or would it
not be accurate to describe this as kind of repeated
recal citrance over a period of years to respond to BCDC s
efforts to get in touch and have a resolution? Because if
it isthat's one thing, if it's not that's another.

M5. KLEIN: | worked very patiently and consistently
for a nunber of years to secure a filed application so that
we could retroactively authorize the renodel and the boat
dock, which we have al ways been ready and willing to do.

But as you know, without the filing requirenments we just
can't get it past --

COW TTEE MEMBER G BBS: Wre they responsive?

MS. KLEI'N:  No.

COW TTEE MEMBER G BBS: Ckay. Then remind nme, what is
t he amount of the fine, please?

MS. WEBER. The settled fine is $30, 000.

COW TTEE MEMBER G BBS: Ckay. So first I'Il ask you,
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then 1'd like to ask the respondent, why is it appropriate
to ignore BCDC for seven years, apparently, and then at the
end of the day we wind up with a fine of $30,000, which
seens to me not even a slap on the wist?

M5. WEBER: The $30, 000 penalty was negotiated in
col |l aboration with the public access anenities that
M. Freeman, through his corporation Bridgeway, have agreed
to provide. There haven't been any public access
opportunities on this parcel since BCDC has cone into
exi stence. And as we all know Sausalito is definitely one
of our focal points for tourismin the Bay Area and we
t hought that the public access package conpensated for the
respondent not paying the $60, 000 penalty.

M5. KLEIN. As you know, Comm ssioner G bbs, the
adm nistrative maximumliability is $30,000 per violation,
regardl ess of severity or duration.

COW TTEE MEMBER G BBS: Do you believe that the owner
of a restaurant in Sausalito, a bayfront restaurant, should
know that it is necessary to get permts from BCDC before
you expand or make i nprovenents?

M5. KLEIN. In fact we had an application for the
proj ect before the project started.

COW TTEE MEMBER G BBS: GCkay. May | turn to the
respondent now?

ACTI NG COW TTEE CHAI R TECHEL: Yes, sure.

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o B~ w N P

N NN N NN R R R R R R R R R
O N W N B O © O N o 00 »h W N R O

16

COW TTEE MEMBER G BBS: You can just -- if you
understand the thene of what I'"'mtrying to get to I'd like
to hear your thoughts.

MR GARNER: | do. One thing I want to make cl ear, as
| stated, some of the inprovenents in question were nade
before M. Freeman took title to the property. So they were
done, the dock was the inprovenent that was done in 1999.
He didn't conme into ownership until | believe it was 2004,
"03 or 2004. So it was later so he stepped into the mddle
of that.

| can't speak directly to the trail of conmunications
bet ween say 2003 when he took title and 2012 when the
i nprovenents to the deck were made. Wiat | do know i s that
after 2012 there was -- an application was fil ed.

M. Freeman through his architects and his agents did make
attenpts to conplete the application and unfortunately it
just took |onger than expected.

We are happy that we were able to bring this to a
resol uti on when we got involved, but I don't think it's a
fair characterization to say that they ignored BCDC. There
was -- Adrienne was correct, she was very patient in working
with the applicant to get this resolved, as there was a
constant stream of contact, it just was proceedi ng sl owy.
But we are happy to bring this to a resol ution today.

COMWM TTEE MEMBER G LMORE: Can | follow up on his
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cooment? So if | amunderstanding this correctly, there was
a permt filed to conplete the renodel of the restaurant; is
that correct? But it was an inconplete permt.

MR. GARNER: There was a permt application that was
filed, I don't know the exact date but it was in 2012, and
it was related to the inprovenents with the restaurant.

COW TTEE MEMBER G LMORE: So therefore the owner knew
enough to file a permt application with BCDC but didn't get
the permt approved and went ahead and did the renodel
anyway.

MR. GARNER: The renodel took place before the permt
was i ssued, yes.

COW TTEE MEMBER G LMORE: Ckay. | just wanted to nake
sure | had that correct. Thank you.

COW TTEE MEMBER G BBS: Wuld you care to offer a
statenent or have the owner offer a statenent on why that's
appropri ate?

MR. FREEMAN. |'m Robert Freenman, Bob Freeman, Chair
and Menbers. A lot of history here. |1'msure you don't
want to go down Menory Lane although | guess | have to try
to peel the onion here so everybody understands.

| was involved with the restaurant -- in '97 nmy conpany
canme in and | eased the restaurant fromthe prior owners that
bought the property from M. MacAnnan who filed the origina

permt in 1967, | think it was, or "76. In 1976 there was a
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permt filed and he did work.

But anyway, | canme in as President of the California
Caf e Restaurant Corporation and we took over the operation
of the restaurant and operated it for a few years.

The owners of the property, Fritz Arko, Past President
of Pier 39, I"'msure you're all famliar with, and Linda
Fotsch, were the major owners of the building and they
basically decided to put the dock/pier/floats back in that
were originally there and had been sunk by M. MacAnnan.

They pulled themup. Wstern Dock pulled them up,
cl eaned themup and reinstalled them And that's -- at that
point intime | as the operator of the restaurant, ny
conpany, we said we wouldn't take any responsibility for
t hem because they hadn't had thempermtted, et cetera, et
cetera. Well, that nusic went on back and forth for
couldn't tell you how I ong.

In the nmeantine ny conpany had a bit of a change. W
brought in some new noney and | traded ny position in the
conpany, my stock position in the conpany for ownership in
the | ease at 558 Bridgeway so | becanme the operator of the
restaurant.

That went for a very short period of tine, at which
time there was a maj or upheaval there, a lawsuit with the
| andl ords which were M. Arko and Ms. Fotsch. They had a

maj or |lawsuit that went on forever and ever and it is still
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continuing to go on | mght add. It included nme with the
| argest judgnment and | ended up -- as part of what | got was
the property at 558 Bridgeway. |In getting that property I
got it with a $5 million tag with the bank. So | didn't
just get a bag of nobney, | got a bag of noney with a hole in
it so | have been digging ever since.

| had that restaurant as mne then since the early --
the md, what, 2004 or '05, whatever it was, '06, '07. Pick
a-- '07, | guess it was. So | finally took that over as
558 Bridgeway and | have been operating since.

| laid off nobst of the operating conpany. | have

partners there so | amonly a 50 percent owner of the

restaurant and I own the property. [It's not a corporation,
it's me, sol don't -- it's not a -- it |ooks wonderful but
it's not quite as wonderful as you think. 1|'ve had sone

maj or | eague headaches there.

When this work that was going to be done, it started
out as a mnor, mnor tuneup, i.e., a paint and putty job.
And the day we were to start the City said we had an ADA
conplaint. And that conplaint, I"msure that it canme from
t he sane place where I won the lawsuit, it came fromthe
peopl e that used to be invol ved.

The City took it to a heightened review, if you wll,
and so we had a ngjor tuneup in ternms of ADA. And it

dragged us then through the sumrer, we |ost one whol e sunmer
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of sales. It was actually one of the sumers that it didn't
rain a drop and it was just beautiful and even the wi nter
was nice. So we |ost basically a year of sales, which is

al nost inpossible, and it drove the price tag of the work up
to $1.7 mll.

So that was as close to the grave as | need to get so
that's what went into the property. W've reopened then
after that. Don Osen was the architect; and actually he
was an original architect for nme back in the beginning of

time he was doing it. Don was at all times, "Ch, don't

worry, I'Il talk to BCDC' or "I'Il send themthis" or "Il
send themthis" so | didn't really get involved at all. And
| never tal ked to anyone at BCDC until Adrienne, | think,

spoke to me sonetine during that construction project. At
that | realized that things were not as good as they should
be and I think that's around the tinme she suggested that
maybe M. O sen wasn't connecting all the dots. And as nuch
as | like Don he was having a bit of a senior nonent - we
all have our chance to have that I'msure - so we nmade the
change at their recommendation to get someone el se.

Then we had a | awyer that did other work for us, took
over and he worked with themfor a period of tinme. So |I was
not -- again I had no comuni cation nyself. So that went on
for awhile and again the well went dry. W finally got the

pl ace reopened and struggled along with it.
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Then our |awyer then, John Scheuring said that he knew
M. Garner and that he would be the man to help get us to
the finish line here and to get everybody to understand
what's going on and get us fini shed.

Just so you understand. Back when the original --
whenever we took over as California Cafe we took over the
operation of the restaurant back in '97. And then in the
late '90s, '99, we did a renovation inside, upstairs, of
Ondi ne, the paint and putty job, and the addition of an
el evator, so that made that ADA conpliant at that point in
tinme.

Wen we did that we put -- there was an outside
| avat ory which wasn't up to speed and we basical ly brought
that up to speed at that point intime. |'mpretty sure
that BCDC had requested that we nake a | avatory available to
the public, which we basically said we woul d do.

And we tuned that lavatory up; it needed to have the
door changed and a few things to make it conpliant to the
newest standard. And so we had that |avatory avail able al
t hese years but, you know, it's not been -- it wasn't
required. At sone point in time | thought it was but |
guess it wasn't. But at this point in time it is now tuned
up again and will be available for the public at all timnes
we' re open.

W' re going to add a few benches where you can have a
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reasonable | ook at the GCty, the views up on the board here.
It's actually a little higher than that so you don't really
have to | ook at the jagged fishing pier beside us, which is
a city-owned pier which nost people in Sausalito think I own
it. They call it Bob Freeman's Pier and | get the stones.
They think I"'mthe one with the derelict pier.

| talked to the Gty in the |late '90s when we just got
there and we tal ked about the possibility of rehabbing it
ourselves to make it into sonmething that would | ook a | ot
better and that was in, what, '99 or sonething and here we
are, 2017 and it still looks like this. 1t's not been a bed
of roses. So when people think that I1'ma scofflaw | hope
that that was not the final opinion

So a | ong-wi nded answer but all the issues you brought
up all dovetail and tie intoit. |If you have any questions
on that I"mnore than happy to try and answer.

COW TTEE MEMBER G BBS: Thank you for your answer.

Madane Chair, if it's appropriate could we hear from
either the Executive Director or M. MCrea or Ms. Klein as
to kind of the context of this settlenent proposal and why
they believe it's a good deal for BCDC?

MR. McCREA: Good norning. As Maggie pointed out, in
negotiations with settlenments we often | ook at the whole
package and the inprovenents in the public access area,

provi di ng public access that wasn't there before conbi ned
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with a penalty, per se, seens to be the right approach.

| think what you'll find as we go through -- let ne
back up a little bit and say, as you know t he Enforcenent
Commi ttee has been dormant for sonme tine. Until our current
Executive Director came on board our enforcenent program was
a bit stalled. W are bringing projects before you that
have been lingering for a long time. And | think as we go
t hrough the nonths and years ahead and as we clear the deck,
so to speak, of past enforcenent cases, you will find that
we are bringing seemngly stale projects to you. And that's
just a function of us having this working, active program
again and bringing these itens through. So sone of that,
sonme of what we are tal king about today is a function of
that reality.

COW TTEE MEMBER G BBS: Thank you.

COMW TTEE MEMBER G LMORE: So | have to say that |
appreciate the context both from-- | guess it's the
applicant, the proponent, whatever -- sorry.

(Laughter.)

COW TTEE MEMBER G LMORE: And staff's position. The
one thing that concerns nme, and | think nmaybe ot her nenbers
of the Commttee, is there's always this tension between
havi ng peopl e cone before us and ask for forgiveness rather
than perm ssion. And | understand that having our

enforcenent process stalled lends itself to that a |ot.
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woul d just caution as we ranp up our enforcenent and we get
to matters that aren't so stale that we really take a | ook
at being harder on people who did not ask for perm ssion and
wanted to come and ask for forgiveness.

Because it really bothers nme. | think people need to
understand that the rules are there for a reason, it's to
protect our Bay. | think there is this feeling that, oh, if
| go ahead and | build something and I spend | ots of noney
building it they can't possibly ask ne to tear it down. And
| want to nip that in the bud. So that is just ny personal
feeling so | just wanted to say that, thank you.

ACTI NG COW TTEE CHAI R TECHEL: Mayor Addi ego.

COW TTEE MEMBER ADDI EGO.  Thank you, Chair Techel

| appreciate the question giving M. Freenan the
opportunity to go through the travails of being a
businessman. And | think it does lend a perspective that is
i mportant for us to hear because, you know, in the abstract
just looking at this action and all the tine that's gone by,
there's a lot of frustration and it's genui ne.

But when we understand the limtations up to this point
of BCDC in the enforcenent world, the resources that have
been allocated for this, there's two sides of this coin and
it's not all on M. Freeman. So | applaud you for comng to
agreenent with our staff and I am | ooking forward to a

speedy resolution and noving ahead. That's really as nuch
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on us as it is on you.

ACTI NG COW TTEE CHAIR TECHEL: And it's inportant that
we had this discussion, that we brought up these questi ons,
because when we bring it to the full comm ssion they will be
| ooking to us to say, did you ask these questions? Because
they're only able to read what they get in the packet. And
so unl ess we can say, yes, M. G bbs asked those really
t ough questions and we felt that we got answers that we w |
be better able to relate to the total Conm ssion. Because
t hey overturned us before and asked for a higher fine so we
want to be sure that we have done our due diligence as we go
forward

|s there any other comments or are we ready for a
noti on?

COW TTEE MEMBER G BBS: You can just add: And then
Mayor G | nore expressed what he was really feeling in a nuch
nicer, sweeter, nore politic way than he ever coul d.

(Laughter.)

ACTI NG COW TTEE CHAIR TECHEL: That's whey we're a
team So | amlooking for a notion on this itenf

COMWM TTEE MEMBER G LMORE: | will nove approval of the
staff recomrendati on.

COW TTEE MEMBER G BBS: | second.

ACTI NG COW TTEE CHAI R TECHEL: W have a notion and a

second. All in favor say "aye.
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(Ayes.)

ACTI NG COW TTEE CHAI R TECHEL: Opposed?

(No response.)

ACTI NG COW TTEE CHAI R TECHEL: The noti on passes.

COW TTEE CHAI R SCHARFF: | abstai n.

ACTI NG COW TTEE CHAI R TECHEL: You abstain, yes.

At this point our Chair has arrived, just in tinm to
take us through Item 6.

COMWM TTEE CHAIR SCHARFF: All right. Does staff want
to start with Item6?

M5. WEBER: Yes, let nme cue up the PowerPoint, hold on
a second.

COMW TTEE CHAIR SCHARFF: | will just say for the
public it is a Public Hearing and a Possible Vote on a
recommended enforcenent decision involving proposed Cease
and Desist and GCvil Penalty Oder No. CDO 2017.03; the
Her on Bay Honmeowners Associ ation

M5. WEBER. Item 6 on the agenda today is the Executive
Director's reconmended enforcenment decision on proposed
Cease and Desist and GCivil Penalty Order No. CDO 2017.03
that woul d be issued to Heron Bay Honmeowners Associ ati on.

This enforcenent case was readily eligible for
resolution for two years w thout the inposition of
standardi zed fines and for a third year with the

standardi zed fine process in place.
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However, during this time the respondents did not
submit a conpl ete amendnent request to enable staff to issue
a permit with the public access requirenents that match the
as-built site conditions.

In May the standardi zed fines reached the
adm ni strative maxi mum and the formal enforcenent proceedi ng
is the next step available to achieve resol ution.

The 629 unit Heron Bay residential devel opnent is
| ocat ed adjacent to the San Leandro Marsh and the Shoreline
Trail Network in the City of San Leandro, Al aneda County.

Here is a site map of the Shoreline Trail Network and
the HOA property, which is identified in blue. The
Shoreline Trail Network, identified in green, and the six
public shore parking spaces located in Lewelling traffic
circle, identified in orange, are public access areas
required by both the City of San Leandro's BCDC permt and
then duplicated in the residential devel opnment BCDC permt
with the exception of the parking in the traffic circle,
which the City agreed to | ast year and has i npl enent ed.

Pursuant to a 1994 settlenent agreenent BCDC entered
into with Gtation Honmes, the devel oper of Heron Bay and the
HOA' s predecessor in interest, Ctation was required to
provi de public access inprovenents, as | have just noted,
al nost identical to the City's public access requirenents,

| ocated both within and outsi de BCDC s shoreline band
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jurisdiction.

Identified in red is Bayfront Drive, the |ocation of
t he physical violation subject to this proceedi ng, where
Citation was required to provide a mninmum ei ght-foot w de
paved public access path for pedestrians and cyclists with a
m ni mum four-foot w de shoul der, but instead constructed a
five-foot w de paved public access path with two | andscaped
shoul ders total ling about twelve feet.

As you can see, Bayfront Drive serves as the southern
gateway to the City's Shoreline Trail Network. This
enf orcenent proceedi ng addresses viol ations | ocated on or
af fecting the outstandi ng Bayfront Drive public access
requirenent.

Today's presentation will include a tinme |ine of
events, a description of the unauthorized work and permt
violations, a summary of the HOA's statenent of defense and
staff's responses and the key terns of the proposed Cease
and Desist and Cvil Penalty O der.

On July 22nd, 1994, BCDC issued Permt No. ML992.057 to
Citation.

In 1999 Citation transferred ownership of Heron Bay's
comon areas, including Bayfront Drive, to the HOA. As a
result the HOA became the successor in interest to Ctation
under the permt; in violation of the permt, no fornmal

assignment of the permit occurred in connection with this
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transfer of ownership and BCDC was not ot herw se i nforned.
The absence of a permt assignnent is the second violation
subj ect to this proceedi ng.

In April of 2014 staff |earned that the HOA was seeking
approval fromthe Cty to construct three gates and fencing
at the entrance of Heron Bay devel opnent to address security
concerns, one of which would control vehicular, bicycle and
pedestrian access to Bayfront Drive and Robert Landi ng
Sl ough in the Shoreline Trail area.

Staff determ ned that the gate through which the public
woul d reach Bayfront Drive could have an adverse inpact on
exi sting required public access and therefore it needed to
secure BCDC aut horization via a permt amendnent prior to
construction.

During staff's review of the permt history it
di scovered the permttee's failure to record a | egal
instrument to permanently guarantee the public access area,
which is the third violation subject to this proceeding.

In June 2014 staff discovered the Bayfront Drive public
access violation and infornmed the HOA of the three
violations. The HOA acknow edged its |legal obligation as
successor of the permt to fulfill all outstanding
requi renents of the permt.

In recognition of the fact that the HOA would need to

obtain | ocal discretionary approval of any security

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o B~ w N P

N NN N NN R PR R R R R R R R
O N W N kB O © O N o 00 »h W N R O

30

installations before it could file a conplete BCDC permt
application staff provided the HOA with a nine-nonth | ong
vol untary conpliance period for the HOA to obtain city
approval. In June 2014 the Gty Pl anni ng Comm ssion deni ed
the HOA's first of two applications to install security
nmeasures and in Septenber of 2014 the Gty Council denied
the HOA's appeal of the Planning Comm ssion's decision.

One year later in July of 2015, staff infornmed the HOA
that the tinme had cone to address the violation separate
fromtheir security concerns and requested an application to
anend the permt to resolve the violations.

I n Septenber and Cct ober of 2015 staff received and
responded to the HOA's first inconplete application to anmend
the permt.

Seven nonths later in May 2016, after not receiving any
followup fromthe HOA regarding the application, staff
infornmed the HOA that it was conmenci ng the standardized
fines process. At this tinme staff recomended that the HOA
submt a request to anend the permt to resolve the
vi ol ations separate fromand in advance a still-desired
anmendnent to install a security kiosk to avoid increasing
the accrual of standardized fines while waiting for city
approval of the kiosk.

In July of 2016 staff received the HOA's second

i nconpl ete application to anend the permt, which included a
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request to construct the security ki osk.

I n August staff responded and expl ai ned what the HOA
needed to do in order to conplete the application.

I n Decenber 2016 San Leandro's City Council denied the
security kiosk but the HOA did not revise its application to
remove the security Kkiosk.

Four nmonths later in April 2017 staff notified the HOA
that the Executive Director had term nated the HOA' s
opportunity to resolve the penalty portion of the
enforcenment matter using the standardi zed fines process and
woul d conmence a formal enforcenment proceeding.

In May 2017 staff received the HOA's third i nconplete
application to anend the permt. Although the application
did not include the kiosk it |acked nost of the information
outlined in the August 2016 letter.

In June 2017 staff informed the HOA of this fact.

Al'so in June 2017 the Executive Director comenced a
formal enforcement proceeding by issuing a violation report
and conplaint for the inposition of adm nistrative penalties
for the violations.

In July 2017 staff net with the HOA to di scuss the
violation report, the status of the inconplete permt
applications and the possible terns of the settl enent
agr eement .

On August 18, 2017, staff mailed the HOA a draft
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proposed stipul ated order. On August 24 the HOA's attorney
acknow edged receipt of the transmttal and expressed his
intention to present the proposed order to the HOA board
menbers at their nmeeting that night. Staff has received no
further conmunication fromthe HOA or its attorney.

Al the HOA needs to do to conplete its anmendnent
application is provide an Interested Parties List and a site
pl an that shows the dinmensions of the as-built public access
path and | andscape buffers on Bayfront Drive. However,
despite several requests fromstaff these two itens renain
out st andi ng.

The order requires the tinmely resolution of five
out st andi ng vi ol ati ons:

The failure to submt and gain staff approval of a
public access plan for the built public access pat hway on
Bayfront Drive, as shown in the photo to the right.

The failure to permanently guarantee the Bayfront Drive
publ i c access area.

The failure to provide the public access inprovenents
on Bayfront Drive that are required by the permt.

The failure to assign the permt.

And the failure to renove unauthorized restrictive
si gnage on Bayfront Drive, as shown in the photographs on
this slide.

On August 15, 2017, the HOA submtted a Statenent of
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Def ense arguing that no fine or penalty should be inposed
and presented three argunents to support its position. The
argunents are limted to those pertaining to the civil
penalties as the HOA does not dispute the physical and paper
viol ations nor the neans to resolve them

First, the HOA argues that it was unaware of the
violations until 2014. Staff recognizes that the HOA
inherited the violations and was not aware of themuntil
2014, which is part of why staff provided a two-year
vol untary conpliance period before it comenced a
standardi zed fines process in 2016. Daily adm nistrative
fines have not been cal cul ated from when the violations
occurred but from when the HOA was provided notice and
direction of howto resolve them wth the exception of the
restrictive signage violation, that was di scovered | ast
April on a site visit in connection with preparing the
vi ol ation report.

Second, the HOA argues that it has cooperated with
staff and attenpted to resolve each of the violations since
di scovery. The duration of the enforcenent matter,

i ncluding three inconplete amendnent applications,
denonstrates that the HOA has been far fromdiligent in
resolving any - not even one of the five - of the

vi ol ations, despite extensive staff assistance.

The HOA has not renoved the restrictive parking signs
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and posted BCDC public shore signs nor conpleted the BCDC
permt assignment form let along conplete its amendnent
request. The legal instrument violation cannot be resol ved
until staff issues an anmended permt.

Finally, the HOA argues that it is unable to pay the
accrued $124,500 fine. Since the HOA has not provided any
records of its annual assessnents and expenses staff cannot
assess whether the penalty would create a hardship on the
HOA. The HOA has only provided a statenent of its avail able
resources, of which the fine would consune 54 percent.

| would now |like to introduce Staff Counsel John Bowers
to discuss this issue further.

MR. BOWNERS: Chair Techel and Menbers of the Conmittee,
the HOA in its Statenent of Defense advances the defense
that the law that governs the activities of homeowners
associations, |ike the respondent, limts their ability to
assess their nmenbers to only nmatters relating to the
mai nt enance and i nprovenents in the conmon areas of the
devel opnment; and therefore, that they lack the legal ability
to pay any fines or civil penalties that this body m ght
assess against the HOA. W sinply do not agree that this is
a correct interpretation of the law. It's called the Davis-
Stirling Act, that governs the activities of honeowners
associations |like the respondent.

The law is found -- the Davis-Stirling Act is found in
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the Cvil Code of the statutes of the State of California
and it states in relevant part, and | think this is the
appl i cabl e provision that governs this issue, that HOAs have
the authority to assess their nenbership in order to raise
noni es necessary or sufficient to enable the HOA to perform
its obligations under the governing docunents - and these
are typically referred to as CC&s - and this Act, the
Davis-Stirling Act.

As the HOA agrees and acknow edges in its Statenent of
Def ense, one of its obligations under the CC&Rs or the
governi ng docunents is the nmaintenance and i nprovenent of
t he conmon areas.

VWhat we think is necessarily inplicit in this grant of
authority under this lawis the authority to rai se whatever
costs are necessary to enable the HOA to apply for and
obtain and conply with any governnmental approvals that are
necessary for these inprovenents in the conmon areas.

W also think that it is equally inplicit in this grant
of authority that the HOA has the ability to assess its
menbership for any costs that the HOA may incur as the
result of any failure on the part of the HOA to conply with
any necessary governmental approvals.

So we feel that the HOA clearly has the ability to
assess its nmenbership for any costs associated with its

obligations that this agency, BCDC, nmay inpose on the HOA to
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bring it into conpliance with the permt and to assess any
civil penalties against the HOA for any past non-conpliance
with the BCDC permits. Thank you.

COW TTEE MEMBER G BBS: Could I ask a question?

COWM TTEE CHAI R SCHARFF: Absol utely.

COW TTEE MEMBER G BBS: Counsel Bowers, it would shock
me if this was the first tine in California history a
governmental body had tried to fine an HOA for a violation
or alleged violation of its regulations. Has this been
ruled on by a court, the interpretation that we're tal king
about ?

MR BOWNERS: So far as | know it has not. | am not
aware of any court decision that has specifically addressed
t his issue.

COW TTEE MEMBER G BBS: And the enabling | egislation,
what was the nane of the statute? The Davis-sonething?

MR. BONERS:. Stirling. Yes, it's called the Davis-
Stirling Act.

COWM TTEE MEMBER G BBS: Does it provide in any of its
ot her provisions that one of the things that an HOA shoul d
do is conply with rel evant government regul ati ons?

MR. BONERS: It doesn't say that in any expressed way.
| think it's inplicit, though, that if the HOA is going to
be doing things in maintaining the coomon areas, naking

i nprovenents to the conmon areas, those activities are going
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torequire fromtinme to tine governnental approvals. As
this HOA has sought and obtai ned on numerous occasi ons, both
fromthe Gty of San Leandro where it's |located and fromthe
BCDC. Nobody has questioned the need for or the ability of
the HOA to go out and obtain those kinds of governnental
approval s.

COW TTEE MEMBER G BBS: So if they believe they have
the power to obtain them presumably they have the power to
conply with thenf

MR. BONERS: Absol utely.

COW TTEE MEMBER G BBS: Al right. WlIl nmaybe we have
a test case here.

COW TTEE CHAI R SCHARFF: Go on.

MS. WEBER:  Thanks, John.

So the terns of the proposed order would require the
HOA to cease and desist fromall activity in violation of
the permt, conplete an application for the permt anendnent
by Cctober 9th, 2017, record a staff-approved public access
per manent guarantee no |later than 30 days after the anmended
permt issued, renove all unauthorized signage by Novenber
4t h, 2017, install public access anmenities no |ater than 30
days after the anended pernmit is issued, and pay a $124, 500
civil penalty to the Bay Fill C eanup and Abatenent Fund
wi thin 30 days of issuance of the Order.

In order to determ ne the appropriate anount of
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adm nistrative civil liability, Governnment Code Section
66641.9(a) requires the Comm ssion to consider the follow ng
factors that are on the screen: Nature, circunstance, extent
and gravity of violations.

Staff agrees that the HOA inherited the failure of
Citation, its predecessor in interest, to fully conply with
the permt. However, this enforcenent proceeding is not
about what Citation should have done but with the HOA s
failure to fully resolve the violations in spite of having
anple tinme and assistance to do so.

Whet her the violation is susceptible to renoval: Al
violations are susceptible to either renpval or resol ution.
The cost to the state in pursuing this enforcenent

matter: The state has spent hundreds of staff hours
attenpting to bring the HOA into conpliance with its permt.

The violator's ability to pay, the effect on ability to
conti nue business: The HOA has not disclosed nor provided
any formal financial statenments to denonstrate if the fines
prevent its ability to pay its annual expenses.

Whet her any voluntary renoval or resolution efforts
have been undertaken: The HOA has not undertaken sufficient
steps to resolve this matter in a reasonable tine period.

Prior history of violations: The HOA has no history of
prior violations.

And finally, the degree of culpability: The
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adm ni strative penalty could have been avoided if the HOA,
after receiving notice of the violations, had resolved them
I nstead t he HOA has caused BCDC to expend significant staff
resources in trying to work with the HOA to resolve the

vi ol ati ons.

Since 2014 the HOA has stated that it wants to resol ve
the violations and work with staff to anend the permt,
whi ch needs to happen before the permanent guarantee and
failure to provide public access inprovenent violations can
be resolved. But instead it has submtted three inconplete
applications to anmend the permt.

After staff responded to the first application the HOA
ignored staff until the standardized fines process was
commenced seven nonths later. Two nmonths after that staff
recei ved and responded to the second application. Even
t hough fines were accruing the HOA again ignored staff until
it received notice nine nonths later that staff was
initiating a formal enforcenent proceeding.

On the basis of these factors staff determ ned the
daily penalties listed in the second-to-last columm on the
civil penalties chart shown on this slide and page 10 of the
staff report. Governnent Code Section 66641.5(e) allows the
Comm ssion to adm nistratively inpose civil penalties in an
amount that shall not be I ess than $10 nor nore than $2, 000

for each day in which the violation occurs or persists.
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Daily fines have been calculated at the |l ow end of the range
because even though staff has spent way too nuch tine trying
to bring the HOA's permt into conpliance, it's a sinple
case and staff doesn't understand why the HOA hasn't been
able to file a conpl ete anendnent applicati on.

Staff recommends a penalty of $250 a day for each of
the two nost serious violations, which are the failure to
t ake assignnment of the rights and obligations of the permt
and the failure to obtain after-the-fact authorization to
| egalize the as-built construction of the public access
i mprovenments. A daily penalty of $250 is one-eighth of the
potential maxi mumdaily penalty.

Staff recommends a | esser penalty of $200 a day for the
failure to record the permanent guarantee prior to issuance
of the anmended permt because while currently required, it
woul d have to be done a second tine and therefore it would
be unreasonabl e.

Staff recommends an again | esser penalty of $150 a day
for the failure to submt and gain staff approval of public
access plans for the as-built public access because this is
t he sinpl est task.

Finally, staff recommends an again even | esser penalty
of $100 a day for the failure to renove an unaut hori zed
restrictive signage on Bayfront Drive because it is the

sinpl est task. The other one was just a sinple task, |
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apol ogi ze.

This concludes staff's presentation supporting the
Executive Director's recomendation that the Enforcenent
Comm ttee adopt the proposed Cease and Desist and G vil
Penalty Order No. CDO 2017.003 to Heron Bay Honeowners
Associ ation. Thank you.

COWMWM TTEE CHAI R SCHARFF: So before you |eave | had a
guestion. Wiy would staff recommend such a | ow daily
penalty for placenment of the unauthorized restrictive
si gnage on Bayfront Drive? That seens |ike the easiest
thing they could do to resolve it, frankly; they could
remove it right away, it doesn't seemlike a problem and it
seens to have a big inpact in that it discourages people
from havi ng public access.

M5. WEBER: | agree, Commi ssioner Scharff, it does seem
like a very easy violation to resolve and does have i npact,
but it was a violation that the HOA wasn't infornmed of until
the violation report was issued in June. So because the HOA
didn't have as nuch notice of the violation beforehand with
specific direction of howto correct we felt that we didn't
want to penalize the HOA as nuch as the other violations.

COWMWM TTEE CHAI R SCHARFF: So they've had 45 days,
right, of notice of this?

M5. WEBER: The duration of days was cal culated from --

for the other violations the duration of days is cal cul ated
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fromwhen the staff first provided notice to the HOA with
direction of howto correct the violations; and the | ast
vi ol ation, the placenent of the unauthorized signage, that
duration is calculated fromwhen | discovered the violation
on a site visit to the issuance of the violation report.
Just because we didn't know how | ong the negotiations would
take we capped the duration when the violation report was
i ssued.

COWM TTEE CHAI R SCHARFF: But why woul d t he HOA believe
that it would be acceptable to place that unauthorized
si gnage there?

M5. WEBER: That is an excellent question that | can't
answer for the HOA

COWM TTEE CHAI R SCHARFF: And just to conform we would
actually have the right to raise that penalty on a daily
basis if we so choose?

M5. WEBER: That is correct.

COW TTEE CHAI R SCHARFF: Up to $2,000 a day if we so
chose?

M5. WEBER: That is correct.

COWM TTEE CHAI R SCHARFF:. Thank you.

COW TTEE MEMBER G LMORE: So | just want to ask one
guestion. So as | read this and | listen to the staff
report it sounds |like thee HOA concedes the violation and

the major thing that we are here to argue about today is the

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o B~ w N P

N NN N NN R PR R R R R R R R
O N W N B O © 0 N o 00 »h W N R O

amount of the fine.

M5. WEBER: That is correct.

COW TTEE MEMBER G LMORE: Ckay, thank you.

COWM TTEE CHAI R SCHARFF: Anyone el se?

kay, can we hear fromthe HOA?

MR. BERGER MW nane is Alan Berger. | amthe attorn
for Heron Bay Homeowners Association and | have served in
that capacity for many, many years, predating our
i nvol vement with BCDC, and | thank the Conm ssioners for
giving us their tine today.

| will say at the outset that | have been a litigator
for over 40 years and | amused to sitting quietly while o
listens to the other side's presentation, that's the natur
of it. | don't believe I have heard one in recent tines
that was as one-sided and as inflammatory and | certainly
didn't expect it froma state agency but with the
Comm ssioners' permission | will go through the terns.

Just because sonetines you junp ahead when you hear

sonething that sticks, | did hear counsel's interpretation
of the Davis-Stirling Act. It's a well-known act that |
have been working with for nore than 30 years. | would

submt that his interpretation is wong. The Comm ssioner
suggests that it mght be a test case. W are certainly
willing to do that, let's hope it's not necessary, but if

want to test Davis-Stirling we can certainly do that.
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Il will just briefly mention the sign issue that the
Chair mentioned and that will be addressed by M. Richard
Brennan who is here today. He is an owner at Heron Bay, he
is a board nenber and he is also a nmenber of the Cty of San
Leandro Pl anning Comm ssion. Also with nme is Brian Ritter
who is the agent and manages the finances of the
Associ ation; he can talk to the issue about finances.

But | just -- I'Il let Richard do it but I can't let it
pass. The sign that we are tal king about is not an
i nappropriate sign. The sign we are tal king about, which in
all of the discussions we have had with BCDC over the |ast
three years was never nentioned until this June, that sign
is a "Permt Parking Only" sign and neets all the California
Vehi cl e Code | egal requirenents. That sign should have
nothing to do with BCDC because the one thing that BCDC
admts is that there is no public parking on Bayfront. That
sign protects the residents of Bayfront fromill egal
par ki ng. BCDC has no right to demand parki ng on Bayfront
and has never alleged as such. ['ll let Richard discuss it
further; being a Planning Comm ssioner he is nore famliar
with that than I am

| did want to state that there is one statenment and
perhaps it was incorrectly stated in our Statenent of
Def ense. We do agree - the HOA - we do agree as to

conpliance with all of the issues that are listed in the
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report with the exception of Il1.D, which is the permt sign
that we are just talking about. |If we said we agreed with
removing that that's incorrect, we do not agree with
removing that. All the other violations which I wll
mention, the alleged violations, we do agree to fix and
quite frankly, we have always agreed to fix those.

| object to the characterization that sonmehow the
Associ ati on has been dragging their feet and I would like to
explain, as did the previous applicant here, why it took so
long. And If we are going to talk about, you know, things
falling in the crack and all, | trust that the Comm ssioners
have read our defensive brief.

But the one thing that was not nentioned by staff, this
permt was issued in 1994, as they said, to Ctation Hones,
whi ch was the devel oper of the project. It was built by
Citation and approved by the City of San Leandro in the
current as-built condition.

Twenty years passed and BCDC did nothing on this
project. Twenty years they didn't notify Citation or the
successor in interest of the fact there was any permt or
that there were any violations. Twenty years.

It was also 20 years that the City of San Leandro was
in violation and BCDC did pursue that. They apparently
negoti ated an amended permt application by the Gty giving

them five or six parking places in an area on public
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property nearby.

But BCDC did nothing for 20 years. And the
characterization that the Association is the one that's
dragging their feet really gets ny blood boiling. | wll,
however, address these issues. Because this cane to the
attention of BCDC not because of anything staff did, it cane
to the attention because of crinme that was taking place in
this area. The Association applied to the Cty of San
Leandro to put gates at the entrance of this one street.
This street is the only entrance or exit for Heron Bay.

Again, for 20 years this street provided access to the
Bay Trails. That sign has been up there for that | ong.
There was never any conplaints. There is an allegation in
BCDC s response that there were conplaints about access to
the Bay. No nanes were provided, no dates, no indication
that that was true. But | would submt that if it was true
it probably happened after the City -- after Heron Bay
applied for the installation of gates, which definitely got
peopl e in the nei ghborhood fired up. So |I would guess that
for 20 years there were no conplaints that they were aware
of .

Because quite frankly, what is present at Heron Bay is
a vast inprovenent over what was required in the permt.
The permt required a gravel road and basically a dirt

buffer zone. What's there is a nicely mani cured sidewal k,
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an asphalt street, |andscaping that goes right down to the
Bay and it's a vast inprovenent. Basically the HOA has
agreed, if you want us to take it out and go back to what
was we'll do that, but the staff has never done that because
obviously what's there is a major inprovenent.

| will go down -- just over a couple of issues.

As was stated, Heron Bay is 629 homes consisting of
single fam |y hones and condom niuns. The construction was
all done with the approval of San Leandro. The maps that
were filed and approved by the City of San Leandro is
exactly what was constructed out there. Any violations
shoul d have been Citation's and they're the ones that should
have paid for it. They didn't turn over the property to the
Honeowners Association until 1999, five years after that
permt was issued, and there were five years when BCDC coul d
have demanded that Citation fulfill those conditions and
they didn't do that.

Citation, of course, once they left the property, never
advi sed the HOA that there was any permt at all or any
violations. It was only when the City of San Leandro staff
advi sed BCDC that, by the way they want to build this gate
out here, that we got the first notice that we were in
violation. And in fact, the first notice we had was a
letter fromBCDC to the city council the day that they

denied the permit for the gate so we didn't even have any
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notice that that was com ng.

Since that tinme BCDC was wel | aware that the HOA tried
to get this gate and gave that up, it was obvious that was
never going to be approved by the city council. In fact,

t hey have an anti-gate policy, if you can believe that.

So subsequent to that we went -- and during this tineg,
by the way, HOA and nyself included, and board nenbers net
with BCDC in their San Francisco offices several tines, so
it's not |like there was no contact and no notice. W told
them that we were going to abandon the gates and go to a
ki osk. The kiosk that we were going to have with a guard
was originally planned to be on city property so again that
required city approval. W later discovered that there was
no way the City was going to approve putting a kiosk on city
property; staff would not approve it. Again, we told BCDC
this all the tine and they were perfectly aware that we
needed city approval before we could go ahead and do these
permt changes.

And | know that, you know, we're trying to protect the
Bay. The residents of Heron Bay |ove the Bay Trails and the
accesses. W are not trying to deny access, we are just
trying to conply and protect our safety at the same tine.

We submitted a permt application at BCDC s request in
2015, we submitted one in 2016, we submtted one in 2017, so

there was no lack of effort on our part. And in between
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t hese applications we were tal king to BCDC because they knew
that were trying to restructure our nmenbership so that we
could build this kiosk. W needed a special assessnent to
do that, the Gty required that we do a special assessnent
to do that.

Finally in 2017 the ki osk was not being applied for.
It may still be but it was not anywhere near access that
woul d af fect BCDC or concern BCDC

And then we started applying in the 2017 application to
fix all of the issues that we've agreed to fix. And again
let me just say that it's not the situation |I'm using your

prior application, it's not the situation where sonebody

built sonmething without a permt illegally. Wat happened
here is just failure to flick the boxes and fill out the
paperwork that still needed to be done.

But at all neetings and every application the HOA has
agreed to do bicycle sharrows, which is one of the
requi renents. They have agreed to put up any signs that
BCDC required, we have said that repeatedly; and it is in
our application and we still agree to do that.

When we canme down to the end of this we got this
proposed Cease and Desist Order, which | did take to the
board of directors because of the timng. And again, the
HOA i s non-paid board nenbers who neet only once a nonth so

it's not like I can, you know, say, let's neet next Tuesday
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and we'l| discuss that.

During that tinme period we did discuss it and the board
felt that they can agree with all but one of the cease and
desist itens that are on here and I will go through --
except for the permt parking sign. And they would agree to
all of the timng requirenents for the future should there
be nonconpliance. W've agreed to all of those penalties
and the tine periods invol ved.

The only reason that they agree to this was they didn't
agree to the fines, because they don't think there should be
any fines and | agree, and they didn't agree to the
recitation of fault. It's like in a crimnal case where you
have to go in and say, hey, I'mguilty for all of this but
now we agree. The HOA doesn't agree that they were guilty.
They don't have any problemw th doing all the itens
required, they don't have any problemw th the Cease and
Desi st Order, they don't have any problenms with the timng
i nvol ved but they're not going to admt that these
violations that were there as to have been conmitted.

Agai n, there has been full access to the property since
t he very begi nni ng.

| just wanted to address briefly now sone of the
i ndividual itens. And | am | ooking back at the original
report or the original list of violations dated, | think it

was June 16th -- yes, June 16th, 2017. This makes up the
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basis of the original seven violations that the HOA was
charged with.

It was |later determned, this year | mght add, that
there's actually a nunicipal utility district who is
responsi ble for at |least one of the itens that the HOA was
bei ng charged with. | understand BCDC has dropped that,
that is nunber E on the list, so that is out now And
agai n, BCDC now after 24 years since -- or 23 years since
the original permt only found out now that that wasn't even
the responsibility of the HOA to enforce, so that's gone.

But nunber one, which is Il.A on the report: "Failure
to submt and gain approval of public access plans for the
Lewel I i ng Boul evard Extension ..." Again, if this happened
t hi s happened back in 1994 to 1996 when the project was
being built. W don't doubt that -- we don't argue that,
you know, the HOA is the successor in interest, but
believe there is a due process violation when you try to
charge sonebody for sonething that happened that they didn't
know about. And actually if you | ook at statistics in
California, probably 90 percent of the owners in that
project didn't even the homes back at the tinme the permt
was allegedly violated. And actually, again, that failure
to gain approval of public access plans, what was built is
clearly better than what was required and nobody is telling

us to take that out. | think BCDC has to admt that what
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was actually built and approved and approved by the City of
San Leandro is a vast inprovenent for public access.
Nunber Cis "Failure to permanently guarantee al

public access areas ... Staff has told us consistently,
and we agree, that we cannot do that, we need a surveyor to
do that, until the permt is granted. W have agreed in
every application that we would do that, we're agreeing to
the tine line in the Cease and Desist Order to get that
done. So to try to charge us $30,000 for sonething that
can't be done yet is preposterous and again | think that it
fails due process.

Dis "Failure to provide required public access

i nprovenents ... |"'mnot sure what that means but it is
certainly duplicative of the fact of Il.A and | think that
to charge an additional violation for basically the sane
thing is probably inappropriate. However, we have al ready
agreed to do that.

And then finally on ItemF it's: "Failure to agree in
witing that it has read, understood, and agrees to be bound
by the conditions of the ... Permt ..." | mean, seriously?
Does anybody really think that any court would sustain that
particular count? W have sent in three applications where
we recogni ze that we are the successors in interest. W

have had at |east four neetings with BCDC where we have

acknow edged that fact. W have witten letters back and
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forth, we have agreed to do this work and we have
acknow edged that fact. To try to charge $30,000 and say we
haven't agreed in witing is absolutely preposterous.

And as, of course as to the sign, | assune that's the
$4,500 violation, I'lIl let M. Brennan speak on that but we
sinply cannot and will not renmpove that sign. And BCDC
agai n, has no parking on the project anyway so it's kind of
a noot point to talk about that particular sign.

So basically I will et M. Ritter talk about the
finances of the Association and what their restrictions are.
But I want to remi nd the Comm ssioners that this is a
nonprofit corporation. They don't have any assets other
than their dues, and by law as a nonprofit they can't have
any assets other than their dues. They don't make nobney,
they don't rent out -- if they had a swi mm ng pool they
don't rent it out. They don't have any facilities that earn
i ncone other than the dues and the dues are calculated on a
yearly basis to cover the actual operating expenses of the
Associ ati on.

Could we do a special assessnment of the nenbers to pay
for fines? Probably, although there is nothing in the
Davis-Stirling Act that authorizes that. There is certainly
nothing in the CC&Rs.

And | will state on the record that | have represented

homeowners associ ations for nore than 30 years, currently
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represent about 150 associations, in the past probably 1,000
associ ations, | have never had an associati on be charged
with a fine froma public or municipal agency. | don't
think there is any authority to do that.

But to do it nevertheless is, in ny opinion, totally
i nappropriate, to charge honeowners who had nothing to do
with the technical violations. It's just outrageous to say
that they have to pay for sonething that BCDC didn't notice
for five years when Citation still ran the property. |
don't think any court would sustain a fine based on that
basi s.

And finally I just want to say that the overall picture
here is that Heron Bay has always been, if you will, a
protector of those trails. The owners there use the trails.
They don't all ow parking because they never had to and they
never did for 20 years. But they have free bicycle access,
free wal king access. They notify the City when there is an
issue on the trails. They have been custodi ans, they have
no interest in any way in blocking what happens on the
trails and on Bayfront. They have been good custodi ans.

And t hese violations are technical paper violations
t hat shoul d have happened a long tinme ago. And yes, it's
taken three years to get to this point but it's taken three
years -- and because of the HOA s applications, the various

applications to the City -- and | mght add the |ast one
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that Ms. Weber referred to, the City Council denied the

pl acenent of the kiosk, but that was agai nst the
recommendation of the city staff that reconmended the

pl acenent of the kiosk. And each tine we did that
application it took six nonths or nore to get through city
government to get that heard. And that's the reason that we
started this in late 2014 and here we are in 2017.

And at this point | would yield to Brian Ritter who is
t he manager of the Association.

MR. RITTER  Thanks, Alan. [1'll be brief here.
Essentially all of the funds that the Association
collects fromits owners are used to pay for the operation,

mai nt enance and the contribution to a separate reserve for
the repair/replacenent of the conmon area inprovenents,
which are all state-mandated by the way and they're paid for
on a nonthly basis by the 629 honeowners.

The Association is a nonprofit organization and it mnust
budget annually so that the revenues do not exceed the
expenses every year. Meaning that ever cent that is
coll ected on an annual basis fromthe honmeowners is used for
t he operation, maintenance and |ong-term savings for the
repai r/replacenent of the commobn area i nprovenents.

As the Associ ation operates as a nonprofit organization
these fines would represent a trenmendous hardship on the

owners, requiring a special assessnent fee. It was touched
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on that they could essentially raise dues or use, you know,
funds that are in the operating account to pay for it.

There are no slush funds in the operating account. |If there
ever is excess at the end of the year, which has been very
little by the way in years past, that noney is then rolled
over either as retained earnings to offset future costs or
it is put inthe reserve funds to pay for nmjor inprovenents
such as the streets, which are going to be rehabbed this
year or next year, at a cost of about $1 million.

The reference to the Cvil Code is actually 5605(b)
whi ch says that an association can raise dues up to 20
percent a year without a majority quorum vote of the
menbers. So what that accounts to is $18 a unit or $11, 000,
so that's how nuch the HOA can raise the dues currently year
over year.

Furthernore, it's unfair to the current honeowners who
unknowi ngly nmoved into the community w thout any type of
notice that they would be subject to a huge fine from an
entity that never sought conpensation or corrective action
from Citation homes between 1994 and Oct ober 12, 1999 when
t he Association was turned over to its menbers, nor fromthe
HOA between Cctober 12, '99 and 2014.

W also don't feel it's fair for any prospective buyers
to have to pay for this fine who have no know edge of this

i ssue.

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o B~ w N P

N NN N NN R R R R R R R R R
O N W N B O © O N o 00 »h W N R O

57

As Al an touched on, it is estimated that 95 percent of
the current honmeowners at |east were not living in the
Associ ati on when the HOA was turned over to the nmenbers from
Citation and in no way should be liable for the m stake of
Citation Hones for failing to neet the conditions of the
permt and BCDC for failing to enforce the permt
deficiencies with Ctation Homes. Thanks.

MR. BERGER: | would now turn it over to Richard
Brennan who is an owner, a board nenber and a nmenber of the
City of San Leandro Pl anni ng Conm ssi on.

MR. BRENNAN. So just a conment on that. M nane is
Richard Brennan; | amretired. | ama original homeowner in
the Bay Wal k portion of the Heron Bay.

It is noted that as of January 2017 | was nom nated to
the San Leandro Pl anning Conmmi ssion. Since that tinme there
have been no actions for Heron Bay before the Pl anning
Comm ssion. Mself and our city council nenber, who al so
lives in Heron Bay, have been informed by the city attorney
that we woul d need to recuse ourselves fromany actions at
the city level regarding Heron Bay, which is why | feel free
to come and comment to you today in ny capacity only as an
HOA board nenber, resident and owner of Heron Bay.

So the first thing I'd like to say is that the docunent
that was put in the agenda today, it is not a docunent that

| could recommend or nove to the HOA board for signature by
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our attorney because there are too many factual materi al
errors in this docunent.

Let's start at the beginning.

The first incorrect statenent appears in Il.F where it
says in Cctober 1999 Citation transferred to the HOA
ownership of the common areas. |In fact, if you look at the
city-provided map that's provided in the report you will --

COWM TTEE CHAI R SCHARFF: So you are on page 3 of the
enforcenment order, for the Conm ssioners up here?

MR. BRENNAN. | assune everybody is reading these
things so yes, | amon page 3, itemF of the Order CDO
2017. 003 dated 09/07, the one that was put in the agenda,
and | feel that's the only docunment we can reference here.

So the HOA in fact owns what we call the conmmon areas
but they are only the common areas of the -- there's no -- |
am short the ability to project here because there is no
HDM connect or.

(Attenpting to connect conputer.)

MR. BERGER W rely on M. Brennan. M daughter
refers to me as a techno-peasant so we have to make sure he
can set these up

MR. BRENNAN. Ckay, and how do we toggle between the
machi nes?

SPEAKER: Tech staff is on its way.

MR. BRENNAN.  New AV. |'mtrying.
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(Attenpting to connect conputer.)

MR JACOBS: M. Chair?

COW TTEE CHAI R SCHARFF:  Yes.

MR. JACOBS: Ms. Klein just pointed out to nme that sone
of the information being presented is not in the Statenent
of Defense so | would Iike to rem nd the Conmttee that
there are specific procedures for receiving new information
if the Commttee is inclined to do that, but there is a
general presunption that this Conmttee will proceed based
on the information that was previously submtted.

COW TTEE CHAI R SCHARFF: That's correct.

MR. BRENNAN. | amreferencing only material that was
provided in the agenda. | have pulled everything I am
presenting fromthe agenda itens so | assune it's all fair
gane for comments. | amnot presenting anything new.

MR JACOBS: It is up to the Conmttee to decide
whether it feels that there is new information being
presented, but if it decides that there is then there would
need to be a decision about whether that is going to be
al l owed and there are procedures for that. | am not
commenting on any particul ar statenent made by anyone but
just rem nding the Cormittee of the procedures.

COW TTEE CHAI R SCHARFF: Exactly. So noted.

MR. BERGER And | would for the record say the

docunent speaks for itself. If it's in the record then it's
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t here.

MR. JACOBS:. Certainly.

COWMWM TTEE CHAI R SCHARFF: If you have an objection to
anyt hing specifically as not being in the record |I think you
should nmake it as to a specific docunent.

MR BONERS: | would like to | odge that objection. W
are not tal king about the material that is before you in the
violation report, we are tal king about the HOA s conplaints
or defenses to that material that are being presented to us
for the first time. They were not in the Statenent of
Def ense and that is a significant issue.

MR. BERGER And | would state that the agenda itens,
we don't have a chance to comment on. W get the agenda
after our defense was already filed. 1 think that as |ong
as we're referring to docunents that are before the
Comm ssion | can't see what the objection would be.

COWMWM TTEE CHAI R SCHARFF: | think your objection needs
to be nore specific as to which docunent -- which you do not
feel is in the record already. You're just talking about
t he Power Point presentation as opposed to --

MR. BONERS: |'mtal king about the statenents that are
bei ng made as we speak. M. Brennan is preparing to nake,
he is preparing to go through the proposed Cease and Desi st
Order and give himobjections to sonme of the provisions of

t he Cease and Desist Order. These are objections -- these
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are conplaints or objections that were not set forth in the
St at enent of Defense.

MR. BERGER Counsel can't be suggesting that we are
not allowed to comment on materials that were filed by BCDC
in the application.

COMWM TTEE CHAIR SCHARFF: So | amprepared to allow it.
| don't know how ny fell ow Conm ssioners feel. | would --

COW TTEE MEMBER G LMORE: | just have one question.
So what |'m hearing fromcounsel is that they had a copy of
t he Cease and Desist Order and your viewis that if they
want ed to make any objections to what was in the Cease and
Desist Order as far as the facts, that it should have been
intheir witten statenent; is that what |'m hearing?

MR. BONERS: No, that's not exactly correct. They
had - -

COW TTEE MEMBER G LMORE: That's why | wanted to ask.

MR. BONERS: They had the violation report. And the
sections that are being referred to in the Cease and Desi st
Order are essentially identical to the provisions that were
set forth in the violation report. So they are effectively
addi ng new objections to the contents of violation report.
That's essentially -- that's what |I'mtal ki ng about.

MR. BERGER And |I'm saying as a matter of evidence
that's a preposterous statenment. This is argunent that we

are allowed to do. That's why we have a public hearing, to
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argue the materials that have been submtted to the
Conmi ssi on.

COWM TTEE CHAI R SCHARFF: Okay. | amgoing to allow
the materials to cone in.

MR. JACOBS: M. Chair, for the record, | would be
inclined to agree with that. The regul ations speak to
evi dence and factual issues and so that is the primry
concern, that new evidence not be presented at the hearing.

| am not seeing in the regul ations any obstacle to
either party, the respondent or staff, comrenting, making
argunent, presenting interpretations. Specifically the
regul ati ons say arguing about the policy inplications is
allowed. So --

COMWM TTEE CHAIR SCHARFF: |If you see a particul ar piece
of evidence that you believe to be new evidence please bring
it to our attention, okay?

MR JACOBS: | would be happy to do that, M. Chair. |
woul d think that the staff is probably nore famliar with
the details of the factual record of this matter than I am
so in general | would invite the parties to nmake what ever
objections they feel are appropriate. But if | see
sonmething that | believe is problematic I'Il certainly bring
it to the Commttee's attention.

One nore related comment that | would like the Chair to

indulge nme in. M. Klein did approach nme and privately
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raised this issue. As the advisor to the Conmttee | am not
supposed to have private conversations with either the
respondent or staff; in that circunstance | sinply repeated
for the public record what she had said to ne. But in the
future I woul d encourage both staff and the respondent if
t hey have objections or coments to nmake them publicly
rather than privately to ne.

MR. BERGER: W have no objection to Ms. Klein's
coment s t oday.

COMWM TTEE CHAI R SCHARFF: All right, great.

Yes. As either side has objections, you know, please
j ust make them

MR. BRENNAN. And ny apologies. | amnot -- | had one
| egal course | think in my MBA programbut that's it, that's
the extent of my legal training, so | apologize if |'ve
stepped on sone toes.

But what | wanted to show here is that this nmap
provi ded by the city after the agreenent with BCDC - as you
can tell by the parking which was not agreed to until |ast
year - it actually shows that contrary to the statenment in
2.F., the lands in the marsh area are shown as being
controlled -- so up here the L-shaped area in the top right
is the Heron Bay devel opnent.

That property, the conmon areas of only that property,

are owned by the HOA. The commobn areas that consist of the
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Citation Marsh, the Bunker Marsh, the North Marsh are owned
variously by the state and/or the city, primarily the city,
and the HOA has no control over themat all.

Also inll.J and again in Il1.DD it says: "By letter
Al an Berger, attorney representing the HOA, acknow edged the
HOA' s | egal obligation as successor permttee ..." | just
want to call to the attention another docunent that's filed
here. It's the formation of the City of San Leandro
Resol ution 96-56 which again was the 1996 resol uti on which
formed the Heron Bay Maintenance and Assessnent District.
This was passed by the city council in 1996, three years
before the HOA existed, and forns a MAD, nai ntenance
assessnent district.

It is worth noting that contrary to the statenment in
t he docunent the HOA does not fund the MAD, the MAD is
funded directly through an i ncrenental assessnent yearly on
each resident through the tax man. And that tax noney goes,
voila, back to the Cty of San Leandro with no hands on.
It's a direct transfer. And the entire Heron Bay group of
residents have funded nore than $5 nillion to the upkeep of
this marshl and over the duration of the project. | know of
very few places where that kind of direct contribution to
the preservation of the wetlands has been made by such a
smal | group of residents.

The next itemis this role of the MAD, the mai ntenance
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assessnment district. This is a city organization. It
boggl es the imagi nation that the staff could have arranged a
settlenment sonetinme in the last year with the Cty and the
City forgot to nmention that they nmanaged this area. 1In
fact, the notes do say that -- in Il.DD it says on July 17
the HOA informed BCDC staff of the MAD. After --

COWM TTEE CHAI R SCHARFF: So where are you? W are
having trouble foll ow ng al ong.

MR. BRENNAN. Ch, |I'min paragraph nunber -- page 8.
don't have the exact reference here.

MR. McCREA: | believe it's page 8.

MR. BRENNAN. Page 8, I1.DD. This is on July 17th and
then the second paragraph, "the HOA infornmed BCDC staff of
t he exi stence of a Miintenance Assessnent District ..." One
m ght have thought this would be a city responsibility, but
per haps not.

The second thing is on August 15th the HOA provided
BCDC staff the agreenent that created the MAD, which is that
city council resolution from 1996

What we have here is an ever-changi ng set of demands on
t he HOA based on the original m sunderstanding that the HOA
had direct control over these properties.

This conmbined with this ongoing process. W are nowin
our fourth permit cycle with the Gty of San Leandro - as

you all know the time schedule that that takes - creates the
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inplication that we are sonehow unresponsive to a whol e
bunch of issues, many of which it turns out to be not on our
field, they are in fact issues that could only be resol ved,
some of which have not yet been resolved, by either the Cty
or the Cty-nmnaged MAD.

So let's get down to signage. In I1.CC.2 and in Il.DD

it tal ks about the four public access signs. And once again

as --
COW TTEE CHAI R SCHARFF: Hold on a second, we have a
guesti on.
COW TTEE MEMBER G LMORE: Sorry. Before you get onto
the whol e issue of signage, | amstill a little bit confused

about the MAD.

MR. BRENNAN. Everybody is.

COW TTEE MEMBER G LMORE: Well, no, | nean, because
this map here is not really helping me. Wat | want to know
is who is responsible for the street? You' re talking about
t he MAD bei ng responsible for the wetlands; who is
responsi ble for the street, this street?

MR. BRENNAN. What is called the 1450-foot Lewel ling
extension goes fromthe top of the map that is currently
bei ng projected, above the black dot just at the very edge
of the border there, that is -- that dowm to the dot. The

dot is a city-owned roundabout where they own the street and

in cooperation with the MAD they do the | andscaping into
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their easenent around that sidewal k.

Fromthe dot down to the end of the black trail on the
map is a approxi mately 500, 450 foot street called Bayfront
Drive.

COW TTEE MEMBER G LMORE: Right.

MR. BRENNAN. \Which is a private street owned and
managed and mai nt ai ned by the HOA.

COW TTEE MEMBER G LMORE: That's what | wanted to
know.

MR. BRENNAN. Fromall the black trail is public trai
managed by the City and the MAD and not on HOA | and.

COW TTEE MEMBER G LMORE: Ckay, thank you. Thank you.
That was the question | wanted answered, thank you.

MR. BRENNAN. Thank you.

And t hese issues are confusing and have been confusi ng
to all parties involved because the original paperwork is a
di saster, frankly.

kay, to signhage. You saw the pictures of the signage
t here.

COWM TTEE CHAI R SCHARFF: Now when you say "signage"
you' re tal king about the permt parking signs?

MR. BRENNAN. Actually since we were on that one | can
do that one first. W are tal king about the, quote,

"unaut hori zed signage.” In the photo that was shown was a

"No Parking"” sign. So the signs in question which say no
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public parking, private streets, are in conplete conpliance
with the public access requirenent that has been recorded in
the permts fromday one, which enunerate wal king, sitting,
bi cycling, view ng, picnicking and related purposes. | did
not hear notor vehicle, car, notorcycle parking, | didn't
hear those words. And when they are enunerated so clearly
and in such detail one can nake, | think, a safe assunption
that the other ones weren't included. So it is a private
street, full stop. There was no provision for parking.
Therefore in conpliance with the private street control

si gnage requirenments of California Vehicle Code 21107.7, we
are required to have those signs up there in order to
enforce our control over our private streets. So we can't
sign this docunent as it's presented. Who do | listen to,

t he Vehicl e Code or BCDC?

COWM TTEE CHAI R SCHARFF: (kay, let ne stop you right
there. | just want to nake sure we conpletely understand
what you're saying. Wat you' re saying is that you agree
with all the violations, you just don't think there should
be any fines, right, except for item nunber 7, which --

MR. BRENNAN. The two signage ones | think are the two

that were --
COMWM TTEE CHAIR SCHARFF: | think it's just one signage
one, no?

MR. BRENNAN. There may have been one inadvertently.
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The four public access signs.

COMWM TTEE CHAIR SCHARFF: So let me just get
clarification. The rest of the signage issues | thought
were on the Cty --

MR, BRENNAN:  Yes.

COW TTEE CHAI R SCHARFF: -- or am |l incorrect on that?

MR BRENNAN: That's correct.

COW TTEE CHAI R SCHARFF: Let ne ask.

M5. WEBER: Thank you, Chair. So the Gty has as part
of our settlenent agreenent we reached with them | ast year,
the Gty installed several public access signs that were
originally the responsibility of the HOA and so that's why
that violation dropped fromthe violation report to the
staff report.

Staff doesn't necessarily have an issue with the
unaut hori zed signage remaining but our issue is that the
unaut hori zed signage is, in fact, unauthorized. It hasn't
been submitted on any approved plans and it is not placed in
conjunction with public access signs. Staff is concerned
that the restrictive signage on its own w thout the public
access signs on Bayfront Drive doesn't create a wel com ng
environnment to the public accessing the south end of the
shoreline trails. And so staff would be willing to not
require the HOA to renove the signs but we do want themto

apply for authorization to nmaintain the signs in conjunction
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with very clear public access signhage.

COWM TTEE CHAIR SCHARFF: Isn't restricting parking
restricting public access in a big way?

M5. WEBER: | would agree with that. As you can see
fromthe --

COWM TTEE CHAI R SCHARFF: So why would staff -- why
woul d staff be okay with those signs remaining if that
restricts public access?

M5. KLEIN. The permt does not have a public shore
par ki ng requirenent.

MR. BRENNAN: O vehicul ar access.

MR. BERGER | just wanted to state that in the
begi nni ng when we were tal king --

M5. KLEIN:. Correct.

MR, BERGER |I'msorry. In the beginning when we were
tal king about putting in gates and ki osks we did nmention
approving parking on the streets as part of the conprom se,
we tal ked about that, but that was taken off the table when
we were denied the gates. | don't think staff contends that
there is any right to parking. So to say that a permt
parking only sign on our private streets, when clearly the
public cannot park there, is sonehow restrictive to Bay
access. And | mght point out that that sign has been there
for at | east 20 years wi thout any conpl ai nts.

There is no parking on Bayfront for the public. The
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public can park back on Lewelling, they can park in the new
spaces in the circle that the Gty devel oped. But once you
get to the end of that circle where Bayfront starts, those
are private streets. | submt that BCDC has not right to
say that we can't put up a sign that is in conpliance with
the Vehicle Code. Richard stated the Code section. But
what that section says is that if you are going to tag and
tow cars because Heron Bay has permt parking for their own
residents and guests. |If you are going to tag and tow cars
you have to have that sign at every entrance. And that's
why it's there so we sinply can't take that one down.
That's a deal point for us, obviously.

And | mght also point out that Maggie didn't nention
when we were tal king about the other signs. The Association
| ong ago and recently already agreed that we are installing
five new signs to the exact dinensions and size that BCDC
want ed, included one doubl e-sided sign. And we did submt
at BCDC s request a map show ng exactly where those signs
are going to go and the bicycle sharrows that we have al so
agreed to, all of which were basically approved as to
| ocation to BCDC. So it is not correct to say that sign is
restrictive and there's no others. W've already agreed to
put those signs in there.

COWM TTEE CHAI R SCHARFF: Let nme ask staff to respond.

M5. WEBER: Thank you, Chair. M. Berger is correct,
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they have agreed to install the signs. However, going back
to the point in my presentation, until they conplete their
anmendnent application - and all they need to do to conplete
t he amendnent application is submt an Interested Parties
List and a clear site plan with the dinmensions of the as-
built construction on Bayfront Drive - they we can file the
application as conplete, issue the anended permt and then
the HOA will have the sufficient authorization under their
permt to install the public access signs.

But until they conplete their permt application we
can't provide the authorization to install the signs and the
signs will continue to not be in place.

M5. KLEIN. And we would do a plan approval for the
signs as well followi ng permt issuance.

M5. WEBER: Correct.

COW TTEE CHAI R SCHARFF: So, M. Berger, why haven't
you done this?

MR. BERGER: Wiy haven't we done what?

COWM TTEE CHAI R SCHARFF: What they just asked.

MR. BERGER: W have agreed to all of this and we --

COWM TTEE CHAI R SCHARFF: But why haven't you done it?

MR. BERGER: W haven't done it because nobody in their
right mnd would start doing pieceneal itens when we're
facing a $124,000 fine and an enforcenent action. W've

agreed as part of the Cease and Desist that exactly the --
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each one of those violations that we have agreed to conpl ete
has a tinme line on it established by BCDC of when it has to
be done and the fine if we don't do it. W' ve agreed to al
of that. But this was a package enforcenent action.

Part of our problemis that this has been a noving
target. W have had nunerous neetings. | did two permt
anmendnent applications w thout ever hearing that there was
this problemwith this one sign. You try to get everything
wr apped up at once. If we would have been able to agree to
t he Cease and Desist and a negotiated fine we wouldn't be
here right now. But because these itens remain unclear we
have agreed to do it the second that the permt --

And it's a little incongruous, by the way, to say, you
haven't submtted your application. Because every tinme we
submt the application we're told, but you haven't done this
yet. We're kind of between a Catch-22 of what needs to be
done first. But there is no disagreenent that the signs go
in. W drewthe map where they're going to be, we drew the
map where the sharrows are. W've submtted all of that.
It's just a question of let's get this resolved and then we
can do the work according to the schedul e that BCDC has sent
us.

MR. BRENNAN. We brought a map into a neeting with the
BCDC up in the other office on Septenber 16th show ng

sharrows, show ng signage, requesting that they not allow
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parking in the roundabout in violation of federal highway
desi gn standards, which they went ahead and did with the
Cty. So | think we have done everything. Up on the screen
is ny attenpt - | amnot a draftsman or a civil engineer or
a lawer - to show what the easenent is, that it far exceeds
the original path plus gravel sides construction.

Apparently this is not sufficient. W wll -- once again
the HOA, a nonprofit, will need to hire an engineer to go
out and redraft this to sonme hi gher standard.

M5. WEBER: Chair Scharff, | would |like to make note
that the green square in the bottomleft corner of the
slide, staff hasn't seen those | ength and di mensi ons before.
| have been asking for themfor several nonths and this is
the first time | have seen them today.

M5. KLEIN. And | would |ike to respond to the noving
target point. W have been asking for a site plan show ng
the as-built dinensions of the public access, which are
required so that we can describe the situation. |If the
permt requires sonething different than was built we are
happy to accept what's been built. W also, obviously, gave
the HOA the opportunity to return the site to the current
aut hori zation but that doesn't make sense. W need the
information to wite the permt; and until we have the plan
-- we should have a crack at responding to a plan that we

get. So the noving target is -- | would recharacterize as

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O N W N B O © O N o o0 M W N R O

75

responses to the first drawing that we were given, so that

we can just get it conplete with the information that we

require.
MR, BERGER | would just state that | believe | did
send that map but if not it will be delivered by tonorrow

|"mpretty sure | sent it because we had to redraw it based
on a discussion with Adrienne.

COMWM TTEE CHAIR SCHARFF: So we are running out of tine
alittle bit.

MR, BERGER R ght.

COWM TTEE CHAI R SCHARFF: | would ask that you wap

your presentation because the Comm ssioners have a | ot of

guestions, |'m sure.
MR. BRENNAN. Sure. | think the questions will be
worthwhile. | just wanted to show that there were two maps

prepared. This was the original annotated site map with
overwiting showing the as-built sidewal k, the potenti al
sharrows and the potential sign |ocations; that was prepared
on the 10th of August.

The ot her map was show ng the nmaxi num easenent and t hat
was prepared, | believe, on the 25th of August.

So the last one was | wanted to call to your attention
t he docunent that is also attached as an agenda itemin the
list of docunents. It is M. Foreman's plans from 1996.

There was a statenent by staff that said though the
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City put in sone signs that it should have been the HOA s
responsibility. Actually, they are not at all the HOA' s
responsi bility, nobody is doing us any favors here. |If you
| ook at the four arrows, there is an arrow right up at the
top at the entrance. That is shown at Lewel ling Boul evard.
There is now a big circle there. That is fully a city
street and city-nmaintai ned street and si dewal ks.

There is another arrow halfway in the mddle. That is
the start of the interpretive center kiosk and the trail and
that is maintained by the MAD and here it's shown next to
the city park that is maintained by the Cty.

The third star is shown down at the junction of two
trails. That is absolutely controlled by the MAD.

And the fourth arrow is over on the right hand side and
that is once again the MAD

The HOA has no control, no managenent, no oversi ght
over any of those signs, it was never our job to put them
in.

So finally, you know, what could we have agreed to
here? W have the goal posts are noving, you know. There's
changes and requirenents. At the sane tinme ItemlIl.Q that
we need proof of |ocal discretionary approval. "Local
di scretionary approval” neans the City of San Leandro
Pl anni ng Conmi ssion. And we have run already three ful

cycles through the Planning Comm ssion, first for the
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vehi cul ar gates - | stress vehicul ar because they did not
bl ock the sidewal k or the bicyclists - the kiosk in the
center of the roundabout and now the kiosk to the side of
t he roundabout just behind the |Iine where BCDC has
authority.

So we are now on our fourth because the Cty has
di sapproved the -- they wanted us to go back and do a ball ot
in multiple | anguages, which we have just successfully
concluded on the 24th of last nmonth. So the HOA nenbers
voted to approve that on the 24th of last nonth. | don't
believe that has been noticed to the BCDC staff yet.

So that is where we are, | invite your questions.

Thank you.

COWM TTEE CHAI R SCHARFF: All right, Conmm ssioners, any
guestions?

So I'll start and junp in when you're ready.

So the sense | get fromthis is that you' re cooperation
has not been very good, frankly, and that's my concern.
understand that Citation Hones, stuff that happened before,
that's not really the issue here. The issue is that staff
coul d have resolved this with you if you' d done what they
asked. What | heard you say, M. Berger, is that you've
really been unwilling to resolve this pieceneal. You could
have resolved it earlier it seens, so | wanted you to

address the cooperation issue with staff and why --
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|f staff could put up the violations and the fines.

Because what we really have here is two issues. W
have, should we fine you, and if so, how nuch? And then the
other issue is, you're refusing to -- I'munclear on the
parking sign. 1've heard staff say the parking sign can
stay but you need to get authorization and put up other
wel coming signs. And | heard you say "W woul d not renove
the sign" but staff is not asking you to renove the sign, so
| am confused on that issue.

So those seemto be the two issues before the
Comm ssion really.

MR. BERGER | agree those are the two issues.

To address the | ast one, the staff clearly did say in
their violation report that it was an i nappropriate sign.
They said it today. And you said yourself that you felt
that the sign hanpered the free access of the trail. That
is sinply not true.

As to the first point about |ack of cooperation,
absolutely disagree. This is -- we have, again, inherited a
nest. You say it's not relevant but it is certainly
rel evant to whether you should fine us and how rmuch that
this sat for 20 years with no probl ens.

COWMWM TTEE CHAI R SCHARFF: But the staff isn't seeking
fines that go 20 years.

MR. BERGER: Oh no, of course not, because now in 2014
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t hey have cone in and said, you haven't cooperated since
2014. And | will put those facts up agai nst anybody. W
have -- Yes, it takes six or seven nonths but you have to
understand that in-between those permt applications we and
the staff knew that we were still trying to get, A gates
and B, a kiosk, and that required us going through the whol e
City of San Leandro permt process.

| f the Conmissioners will |ook at our second and first
applications, in those applications, which were denied
because of these technical grounds, in other words, you
haven't done a guarantee, but then we get the Catch-22, you
can't do the guarantee until the permt is approved. Those
are the kinds of things we were dealing wth.

But the only two things that we still have to do to be
in conpliance other than the paperwork issues are bicycle
sharrows - and |I'm not even sure that was in the original
permt but we agreed to do it - and the signage. W have
agreed from 2014 to do that. But it only makes sense to do
it as a package.

But we said in several neetings with Maggie and |
bel i eve Adrienne present, give us your requirenments. Wat
signs do you want? And we've done that. This year when we
said, "Wat signs do you want?" they told us exactly how
many they want, one two-sided. This was only in July. And

those, we not only agreed to that but we drew a map show ng
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exactly where they were going to be. First we did the map
with the signs, and these were expensive colored maps. Then
| got a call from Maggi e and said, we want the map now t hat
doesn't have the indication of where everything is. Just
the drawing itself, not the footnotes, so we provided that
map.

But | absolutely disagree that we have been dilatory or
draggi ng our feet. Wat would be the point for us doing
that? W are not asking that anything inappropriate be
allowed to remain. W have agreed to put in whatever BCDC
wants, whether or not it's part of the original permt.
There was absolutely no notive for this association to drag
their feet other than the fact that we had two very long --
three very long city procedures that we had to deal wth,
whi ch BCDC was advised of all along. |In fact, they were so
advised of it that they sent in docunents objecting to what
we were doing, but they knew that we were trying to get that
done. So | absolutely disagree that we were in any way
dilatory. Yes, it's a long tinme but you know what, 3 years
isn't as nuch as 20 years.

COWM TTEE CHAI R SCHARFF: kay, we have one public
speaker, Phillip Toste.

Phillip, would you like to conme speak?

MR. TOSTE: Good norning, Conmttee Menbers, BCDC

staff. M nanme is Phillip Toste; |I'm an Associ ate Engi neer
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with the Gty of San Leandro Engi neering and Transportation
Departnment and | have a letter fromthe Gty Manager that |
would like to read into the record.

"Dear Committee Chair Scharff:"

"The Shoreline Trail is a great amenity

treasured by the residents of San Leandro, as well

as visitors from nei ghboring communities and the

| arger East Bay region."

MR BERGER If | may? I'msorry, | don't nmean to
interrupt but | do object to this. W have had no notice of
this, no copy of this, we haven't had any chance to | ook at
it or respond to it and | think that's inappropriate in a
publ i ¢ heari ng.

COWM TTEE CHAI R SCHARFF: So noted. The public has a
right to speak and the public has a right to cone up and say
what ever the public --

MR. BERGER: But this is not the public, this is a
person reading a hearsay letter from sonebody that purports
to be with the City.

COW TTEE CHAI R SCHARFF: Understood. Proceed.

MR. TOSTE: Thank you.

"The Trail serves as a regional recreational
facility, but also as a tool to teach peopl e about

the fragile ecosystemw thin the marshland it

traverses. To assure the Trail can be enjoyed by
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as many people as possible, we need to ensure

public access to it."

"As a condition for the construction of the
Heron Bay Subdivision that started in 1994, a
publ i c access easenent and pat hway for pedestrians
and bicyclists was obtained through the Lewelling
Boul evard extension (Bayfront Drive), connecting
the Lewel Ii ng Boul evard roundabout to the trai
head at the west end of Bayfront Drive. The Gty
wants to nmake sure that the condition is
mai ntained, as it is inperative that there are no
i npedi ments to public access. City staff concurs
that the Conditions and inprovenents required by
Bay Conservation & Devel opnent Conmission in the
Cease and Desist and GCivil Penalty Oder No. CDO
2017.03 are appropriate, and fully supports these
actions to ensure public access to our shoreline.™

"Sincerely, Chris Zapata, Cty manager, Cty
of San Leandro."

COWM TTEE CHAI R SCHARFF: Thank you.

MR. BERGER And | would just note for the record that
the city was in violation for 20 years of the access that
they say is so val uabl e.

COW TTEE MEMBER G LMORE: Ckay, | just want to nmake a

coupl e of coments and | think I have one or two questions.
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So while | appreciate, as ny | aw professor used to tell
me, you know, pounding on the table, about this being a 20
year or 20-year-plus violation, I think what I am | ooking at
right now is what has happened since your homeowners
association had notice. | nean, we are not trying to go
back and bl ame you for stuff that you didn't have notice
about. W are |ooking at what happened since you had notice
in and around 2014 and going forward fromthen.

So for me personally as a Comm ssioner, this may have
happened 20 years in the past and it is interesting context.
But for me, the 20 year violation that you are so adamant
and so passi onate about, while | appreciate your passion,
really is, I'msorry, alnost irrelevant to ne. So let ne
just tell you that right there.

At the beginning of staff's presentation ny
under standi ng was that there were two things that were
outstanding in terns of not having a conpleted permt. One
was the drawi ngs that you have spoken so el oquently about
the |l ast couple of mnutes; but the other thing is that
there was a requirenent that you provide an Interested
Parties List. Wy has that not been done?

MR. BERGER. Again, there is really no excuse for that.
| am not even sure what is included in that but that is an
i ssue that obviously we can produce forthwth.

COMW TTEE MEMBER G LMORE: |I'msorry. See, this is
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what in nmy mnd nmakes it rather difficult for ne. Sonething
like that would be really easy to produce, given how nany
publ i c hearings you have had before city bodies. Because
the Gty is required to notice, publicly notice, and they
usual ly keep lists of those people and organi zations that
they provide notice to. It would be very sinple for you to
have asked the City for that |ist and submitted it to BCDC
| nmean, it's not |ike you would have to do any work. That
is just one piece of evidence for nme that goes, "You guys
aren't really trying to push this ball forward" and that
really bothers ne.

MR. BERGER: And | understand that and | am uncl ear as
to what a city list of people who had objections to the
gates of the kiosk has to do with this particular permt.

COW TTEE MEMBER G LMORE: Well, it provides a list of
interested parties.

MR. BERGER: But the interested parties as to the
installation of a kiosk or a gate.

COW TTEE MEMBER G LMORE: O sinply what is going on
with the property. Wat | amsaying to you is, rather than
starting fromscratch and saying, "Ch, this is areally
difficult thing to do. W have to scour the bushes as to
peopl e who could be interested in these particular issues.”
There was an easy starting point for you and you coul d have

submtted it. And if BCDC said, "Well, this is not really
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what we're | ooking for" you would have had a stronger leg to
argue, "Cee, we're trying to conply. And okay, we'll go
back and now scour the bushes.” But to not do anythi ng when
that |ist would have been really easy to cone by is a little
bit baffling to ne.

MR. BERGER | accept what you're saying. | disagree,
obvi ously. W can obviously produce it but I don't think
there is anybody interested in this other than perhaps the
City and MAD, which is run by the Gty. | disagree that any
of the public would be an interested party to this
particular issue. And if they were | don't know how I would
list them

MR. BRENNAN. Wuldn't that city |ist have been
provided by the City in their Interested Parties List on
their permt revision? Just asking.

COW TTEE MEMBER G LMORE: | don't know if that was a
requi renent of their permt.

MR. BERGER Let me just say, | accept what you're
saying. You know, there's lots of things that could have
been done here. But again, we are looking at this as a
package to get this resolved so that we don't have a
continual noving target. | don't have any problemw th that
but that actually is a requirenent to get the anended permt
granted but it is not one of the violations that is the

subj ect of fine.
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COW TTEE MEMBER G LMORE: | understand. But part of
the problemfor me is cooperation and noving this forward
and it seens |like we are arguing over whether or not we
shoul d fine you and the anount of fine, and for ne
cooperation is relevant to both of those questions.

MR. BERGER: And again, | would just read what it says
whi ch we have agreed to. It says:

"By no later than October 9th, 2017, the HOA
shall submt to the Executive Director a fully

conpl ete and properly executed application for the

second anendnent to the Permit. The outstanding

itens to be submitted shall include:"
"1. An Interested Parties List;"
So in nmy opinion, we had until October 9th to do that.

MR. McCREA: If | may? The reason we are here and the
reason we issued the violation report was because of the
| ack of cooperation. So that's why we had to put these
things into the violation report was to, for lack of a
better term force the issue.

COW TTEE MEMBER G LMORE: Right.

COW TTEE CHAI R SCHARFF: So that for ne is the issue.
You know, in your presentation, |'ve got to say, when you
said "W woul d not renove the sign" even if BCDC told you
to. That doesn't sound cooperati ve.

MR. BERGER It's not cooperative. And | don't nean to
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sound dictatorial about it but that sign is inportant to t
health and safety of every resident there and I don't thin
BCDC has any right to say that that's a restrictive sign
So yes, that's what | said and that's what | neant. |If
that's not cooperative well then so be it, you know, there
ot her foruns, but we're trying to get this resolved. And
think even BCDC admits now that that sign doesn't have to
come out. If you didn't like nmy tone |I apol ogi ze but that
a sign that we take very seriously.

COWM TTEE CHAI R SCHARFF: So what |'m hearing from
staff, and what it seens from BCDC staff, is that you have
not been cooperative and that's why we're here.

MR. BERGER Well, that's for you to deci de, okay.

COMWM TTEE CHAIR SCHARFF: Right. And so what | real
want to understand a little bit is how do we get this
resolved? | mean, BCDC staff has put forward a bunch of
conditions of when you need to do things by in this Cease
and Desist Order.

MR. BERGER: And we have agreed to all of those.

COWM TTEE CHAI R SCHARFF: And you said you were going
to do all of these things.

MR. BERGER All except renpve the sign, yes. And
within the tine limts provided there.

COW TTEE CHAI R SCHARFF: So BCDC staff has al so said

you don't need to renove the sign if you do -- and | guess
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wanted to get clarification of that. Go ahead.

MR. BONERS:. Chair Scharff, 1'd like to try to shed
sone additional light on this thing. | would like to
propose that we change the | anguage of one of the conditions
of the proposed Cease and Desist Order so that it offers an
alternative to the -- right nowit requires the sign to be
renoved

COW TTEE CHAI R SCHARFF: Right.

MR BONERS: | would like to add the alternative of
obt ai ni ng aut hori zation for the sign by the specified
deadl i ne and have that be what the Cease and Desist Order
requires. But | hope --

COWM TTEE CHAI R SCHARFF: So do you have proposed
| anguage? |If we are going to approve sonet hing.

MR BOWERS: Well, it would read -- for condition II1.C
it would say: "By no later than Novenber 4, 2017, renove"
and this is where I would insert the phrase "or obtain
aut hori zation for the unauthorized "Permt Parking Only"
signs | ocated on Bayfront Drive."

COW TTEE CHAI R SCHARFF: So "or obtain authorization

for" correct?

MR. BOVERS: Yes.

COW TTEE CHAI R SCHARFF: kay. Gkay, go ahead.

MR. BRENNAN. Can | ask for a point of clarification?

Is this authorization, for instance, the authorization of
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the positioning of the signs along the Bayfront corridor
t here?

MR BONERS: It will be addressed in the context of an
overal |l signage plan --

MR. BRENNAN. Ckay.

MR. BONERS:. -- for this permt.

MR. BRENNAN. But we are acknow edgi ng that these are
Vehi cl e Code required signs.

MR. BONERS: So as part of -- you are going to submt a
signage plan that is going to include but not be limted to
t hese "No Parking" signs, okay. And then we're going to,
we're going to look at that plan and we're going to either
approve it or we're going to say where we have sone issues
with the plan.

MR. BRENNAN. Actually our initial drawi ng, that | hope
|"ve enmail ed, noted that the new signs were going to go
above those signs so it was nentioned in our draw ng.

COW TTEE CHAI R SCHARFF: kay.

MR. BONERS: But if we nmake that change | hope
M. Berger can now say that he is able to approve or consent
to the Cease and Desist Order portion of what we have in
front of us.

COWMWM TTEE CHAI R SCHARFF: So that's where | was going
with this. So yes. So with that |anguage coul d you consent

to the Cease and Desi st Order?
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MR, BERGER  No.

COW TTEE CHAI R SCHARFF: So why not ?

MR. BERGER Sorry, no. Only because -- | understand
what counsel is saying, but that allows BCDC to deny that
particul ar provision. And the punitive provisions of this,
which | have agreed to on every other item would call for a
fine of $250 a day if we don't renove that sign, which is
what this says, and it gives themarbitrary discretion to
say "renpove it." So no, | can't agree to that.

M5. WEBER: Chair, | would like to nake a note that as
you have seen in other stipulated orders we include a
section for stipulated penalties for failure to conply with
the order. Because the HOA did not agree to a stipul ated
order, this is a contested Cease and Desist Order and there
is no provision for daily stipulated penalties if they do
not conply.

MR BERGER |I'msorry but ItemlV.2 of your violation
says: Failure to renove the "Permt Parking Only" signs on
Bayfront Drive required by paragraph Il.D, one to seven days
| ate, $250 per day, per sign, eight and nore days |late, $500
per sign.

M5. WEBER: | believe that's a copy | sent to you in
confidential settlenent negotiations, that's not the copy of
the Order that was provided for this hearing.

MR. BERGER: Well, it nmay be confidential but you
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referred to it several tinmes during the hearing so | think
you opened that door.

M5. WEBER: | did not refer to the stipul ated order
during the hearing, |1've referred to the order that is
bef ore the Comm ssi oners today.

COMWM TTEE CHAIR SCHARFF: So let me just get back to
this issue and see if we can understand the difference in
the |l anguage. So what | amtrying to et to here is BCDC
staff has said the sign can stay but you need a signage plan
that will include nore welcomng signs that will also go up
right?

MR BERGER  Yes, but --

COW TTEE CHAI R SCHARFF: So wait. So instead of
saying, "No, we are not going to renove the sign" can we be
nore specific about a signage plan and wel conmi ng signs that
may address counsel's concern that it's -- maybe that would
hel p her, maybe it wouldn't.

MR. BERGER: No, | understand. But with all due
respect, ItemF.2 already tal ks about the installation of
t he signs that have been approved by the HOA and BCDC

M5. WEBER. It's ItemE. 2, you're |ooking at the wong
or der.

MR BERGER |I'msorry. Well I've just got an earlier
docunent. W' ve already agreed to the signage and drawn it

on the nmap.
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COMWM TTEE CHAIR SCHARFF: So are the signs in E 2, are
t hose the signs that would address Item C?

M5. WEBER:  Yes.

COWM TTEE CHAI R SCHARFF: So why do we need Item C?

M5. WEBER: Well we need --

COMWM TTEE CHAI R SCHARFF: If they have to do those
signs anyway why do we need ItemC? And | nean, if we do
then tell ne, but | don't see why we do.

MR. McCREA: Item C can be changed. | think we still
need it but it doesn't need to say "renove the sign." |
t hi nk what we should do is change it. Especially I think we
should do this, if the Respondent agrees, that we should
change it to say that it needs to be authorized. Because
what we are trying to do is create a wel com ng procession
fromthe public street through the private street to the
publ i c shoreline.

COW TTEE CHAI R SCHARFF: So what does that nean, the
point of viewthat it has to be authorized? What does that
mean?

MR. McCREA: What it allows us to do is to make sure,
as John Bowers nentioned, that the conprehensive signage
package, that all of the | anguage and the verbi age of the
signs together sends a signal to the public that they are
wel come towards the shoreline. By authorizing it we then

have the ability for the BCDC staff to review the verbi age
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of that sign to nake sure that it works and is conpatible
with the public shore signs.

COWM TTEE CHAI R SCHARFF: So what woul d that | anguage
| ook |ike?

MR. McCREA: | have ny idea but | actually think it
m ght be hel pful for the Respondent to help us craft that
| anguage.

MR. BERGER: | guess ny problem-- and again | am being
| abel ed as uncooperative and | don't mean to be but I'ma
| awyer protecting ny client. | don't see how we can agr ee.
| nmean, | don't have any problem submtting perm ssion to
put the sign but that begs the question, because that
inplies by definition that BCDC has the right to say "You
can't have that sign.” And |I'm saying that BCDC has no
right to require that and the Vehicle Code requires the
sign. So | just don't see how |l can agree to anything that
refers to that particular sign

M5. KLEIN:. W could accept plan approval for the
par ki ng si gn.

MR. BERGER | didn't understand that, |I'msorry.

M5. KLEIN: Rather than including an express
aut horization in the anmendnent it would be required to
secure plan approval. So we require the parking shore
par ki ng signs and those signs include the permt parking

signs as well.
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M5. WEBER: And based on the settlenent agreenent,
Bayfront Drive is located in BCDC s shoreline band
jurisdiction and therefore we have authority to authorize
all signage within our jurisdiction.

MR. BERGER: W seriously disagree with that.

COW TTEE MEMBER G BBS: M. Chair?

COWM TTEE CHAI R SCHARFF: Comm ssioner G bbs, go for

COW TTEE MEMBER G BBS: There's two thins | don't
understand right now. The first, everybody can maybe hel p
me understand; the second, M. Berger.

MR. BERGER  Yes.

COW TTEE MEMBER G BBS: The first is this: If |
understand this correctly, there is permt parking only on
this street, much like there is in many streets in San
Franci sco and in some other heavily congested areas, so you
need a permt to park on that street. That would seemto ne
to be a City of San Leandro responsibility, in general.

MR BERGER No. No, I"'msorry, | just need to correct
you. These are private streets.

COW TTEE MEMBER G BBS: Ckay, they're private streets.

MR. BERGER The permt parking is nmanaged and
adm ni stered by the HOA, not the City.

COW TTEE MEMBER G BBS: By the HOA, okay, fair enough.

So bottomline, we are trying to i nprove access to the
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shoreline. Maybe just say, and maybe ot her peopl e have
experienced this as well, there is nothing that will ruin
your day at the shoreline nore than parking sonewhere, going
and enjoyi ng your shoreline and com ng back to find a $50

ti cket because you didn't know because there wasn't a sign.

So I"'mnot sure why we're arguing about the sign. |If
they can't park there, frankly I think the sign should stay
and there should be other trail access signs and signal
signs and everything saying, the shoreline is here but you
can't park here, you' ve got to drive a couple nore blocks to
find where you can park. So it seenms we are going round and
round and round about this when there is a clear-cut and
common sense that the very people that we are trying to
protect would frankly be happy that we're doing -- because
again, you don't want to go to the shoreline and then cone
back and find a big ticket, or worse, maybe be towed.

MR. BRENNAN. If | may address the | ook and feel of the
si gns?

COW TTEE MEMBER d BBS: Pl ease.

MR. BRENNAN. The HOA had tentatively agreed based, |
think, on Adrienne's or Maggie's proposal, that we needed
the official, blue, shoreline over thataway signs. W had
proposed that that be placed, | believe, on the four |ight
posts on Bayfront, which happen to be the four |ight posts

that al so have the No Parking sign. So they will be the
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sanme density, they will be, you know, public shoreline,
arrow t hat away, public street, no parking. The City on the
roundabout has public parking, four hour maxi mum dusk to
dawn type of a sign. That is the official parking per |ast
year's agreenent apparently with the Cty, which we have not
seen a copy of.

So it appears -- oh, and there was al so a request that
the first sign be double-sided so that the wel com ng shore
sign could be seen if you're comng off the trail or if
you're com ng down the street; we've agreed to that. So the
density of signs exactly natches.

There is one additional sign which is the |ong verbose
sign that's the one that, you know, quotes chapter and verse
and gives the tow conpany nunber and the CVC code and all of
that and that's placed by law at the entrance to the private
devel opnment and we have placed themalso at the entrance to
each of the private streets off of Bayfront. So that's the
si gn topol ogy.

| could show you, | have a docunent here from 2015.
We'd already agreed to signs, sharrows, all of that since a
Sept enber of 2015 neeting. This is water under the bridge
as far as we're concerned.

COM TTEE CHAIR SCHARFF: So | just need to clarify
fromstaff on this alittle bit. These signs are within our

100 foot shoreline band? No?
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M5. WEBER: They are not within our 100 foot shoreline
band but there was a settlenent agreenment entered into in
1994 with BCDC and Citation Homes that created our shoreline
band jurisdiction in this |ocation.

COMWM TTEE CHAI R SCHARFF: Okay. So | just want to
address Commi ssioner G bbs, his issue here.

So these signs are within our jurisdiction due to the
settl ement agreenent?

M5. WEBER: Correct.

COMWM TTEE CHAIR SCHARFF: So this is not a city
ordinance, this is the fact that they have a private street.
They still have the right to allow no parking there because
we don't have that in our permt, right, but we control the
si gnage because it is in our band; is that correct?

M5. WEBER: Correct.

COWM TTEE CHAI R SCHARFF: So given that we can't say
anyone can park there for shoreline access. W agree with
that, right, staff?

M5. WEBER: Correct.

COWM TTEE CHAI R SCHARFF: Okay. Then | agree with
Comm ssi oner G bbs that we obviously need a sign because you
woul dn't want people to get tickets or whatever and that
needs to be enforced. They seemto agree with that and you
seemto agree with that.

M5, WEBER: Correct.
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COW TTEE CHAI R SCHARFF: Where the -- the confusion in
this itemseens to be that you want wel com ng signs but they
seemto agree to welcomng signs. So | amtrying to figure
out why we can't have an agreenent on this.

MR. BERGER: On behal f of the HOA, we have agreed to
all of the terms of the Cease and Desist Order and the
future possible penalties with the exception of that one
provi sion; we have always agreed to that. It is in ny
St at enent of Defense that we agreed to it.

COWM TTEE CHAI R SCHARFF: So what | anguage woul d you
suggest ?

MR. BERGER That sentence just doesn't need to be
there. There shouldn't be any violation |isted for that
particular sign and there shouldn't be any fine attached to
it.

COMWM TTEE CHAI R SCHARFF: Well, but you need to have a
si gnage aut hori zati on, which you never obtained from BCDC
when you put your packet out. That's the essence of the
vi ol ation, unless |I'm wong.

M5. WEBER: Correct.

MR. BERGER Well, we disagree with that, okay. |
understand that. Again, we get back to the due process
argunment about you're going to fine the homeowners for not
applying for a sign that by the Vehicle Code they're

required to do.
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COMWM TTEE CHAI R SCHARFF: That's a separate issue. The
fines, right now we haven't gotten to.

MR. BERGER  Ckay.

COWM TTEE CHAI R SCHARFF: What we are trying to figure
out is, on a going forward basis, you know --

MR. BERGER  But why --

COWM TTEE CHAI R SCHARFF: How do we get you guys to do
what you need to do?

MR. BERGER: Have BCDC renove that sentence. That sign
has been there for 20 years. They didn't even know about it
until this year and so it's obviously never affected anybody
in the past. And as Comm ssioner G bbs says, it prevents
peopl e from parking and getting their cars yanked w t hout
noti fication.

MR McCREA: M. Chairnman?

MR BERGER | don't find it unfriendly, the fact that
you're warning people this is a permt parking area.

MR. McCREA: W have sone proposed | anguage.

COWM TTEE CHAI R SCHARFF: (kay, proposed | anguage.

MR. BONERS: So |let ne nmake one nore attenpt at sone
| anguage that hopefully M. Berger will find acceptable.

And that is to revise the | anguage of this particular
provision to require the inclusion of the existing Permt
Parking Only signs in an approved signage plan that wll be

submtted to the BCDC and approved prior -- no |later than
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Novenber 4th, 2017.

MR. BERGER: No problemw th that |anguage, okay.

COWMWM TTEE CHAI R SCHARFF: That's acceptable to all of
you?

MR. BRENNAN. That's clearly acceptable to ne.

COWM TTEE MEMBER G BBS: |'ve got two nore things.

COW TTEE CHAI R SCHARFF: All right.

COW TTEE MEMBER G BBS: So there has been sone
di al ogue between you and M. Berger just now over the past
about 10 m nutes where it seens that both of you are saying,
we have agreed to everything except that one signage, that
is now agreed to; but | thought that the fines had not been
agreed to.

COW TTEE CHAI R SCHARFF: No, the fines have not.

COW TTEE MEMBER G BBS: Ckay. So we have agreed to
everyt hing but the fines?

MR. BERGER Right. And what | tried to say before,
and probably unartfully, we agree to now all the terns in
the Cease and Desist Order. W disagree with the inclusion
of all the findings of facts, which recited all the things
that we allegedly did. | don't have any problens, and |
don't think they' re necessary, for the Cease and Desi st
Order. W'll sign the Cease and Desist Order and the future
penalties, we just didn't want the eight page recitation of

all the things that we allegedly did.
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MR. BONERS: |If | can respond? | mean, we can include
a provision in the Cease and Desist Order to the effect that
you don't agree with all of the factual recitations in the
Cease and Desist Order if that nakes you feel nore
confortabl e.

MR. BERGER It definitely does. It's typical in a
civil settlenent where both sides agree that neither side is
admtting any harm | have no problens if we can add that
| anguage.

COW TTEE MEMBER d BBS: Ckay.

MR. BONERS: W can add that | anguage.

COW TTEE MEMBER G BBS: W' re naki ng progress.

COW TTEE CHAI R SCHARFF: W are. But, you know --

MR. BERGER | apol ogi ze that the Comm ssioners have to
be the nediators of doing this.

COMWM TTEE CHAIR SCHARFF: All right. So then cones the
guestions of fines and there's really several things we
could do. W could inpose the fines as suggested by staff,
we could cut the fines, we could say we are going to inpose
the fines but if you achieve all of these things by the
dates certain then you have to pay none of the fine or you
have to pay a certain percentage of the fine. It seens that
t hose are the choi ces between the Conmission but | wanted to
hear from ot her Conm ssioners of what they thought the

options were.
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COWM TTEE MEMBER G BBS: One nore thing?

COW TTEE CHAI R SCHARFF: Go ahead.

COWM TTEE MEMBER G BBS: Could we go to the - | need to
understand this - the picture of the now notorious but
agreed upon sign, the picture on the street.

MR. BERGER It's on the left, yes.

COW TTEE MEMBER G BBS: On the left. So if |
understand the testinony today, M. Berger, and thank you
for your spirited presentation.

MR. BERGER | apologize if it was too spirited.

COW TTEE MEMBER G BBS: There has been a crine problem
in the area and you have been seeking to gate the streets
because unaut hori zed peopl e have been com ng in and
commtting crine; did | understand that correctly?

MR BERGER In fact, a nurder.

COW TTEE MEMBER d BBS: Ckay.

MR. BERGER I n addition to other physical crines, yes.

COW TTEE MEMBER G BBS: Ckay. So that, if you | ook at
the picture on the left, that fence along the left there,
who does that belong to? |Is that the homeowners' or does
that belong to --

MR. BRENNAN: On the left side of the street those
fences, the wooden fences are the property of the honeowner.

COW TTEE MEMBER G BBS: O the honmeowner?

MR. BRENNAN. Those are individual single famly
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resi dences. The whol e devel opnent is a PD, a pl anned
devel opnment, but those are single fam |y residences, one
residence to a plot on the left hand side. On the right
hand si de where you see the taller, sound-type wall, those

are condom niuns. Those are 2 to 8 residences per plot.

And the | andscaping -- contrary to what was stated it is not
ab5--it's a6 foot sidewalk. Four foot to the left and 4
to 12 feet on the right. [It's quite a bit wider than the

original trail requirenment that was inposed on us and it's a
| ot prettier.

COW TTEE MEMBER G BBS: So the fencing on that right
hand si de bel ongs to the HOA?

MR. BRENNAN: Yes, it does.

COW TTEE MEMBER G BBS: And the trees that are right
here goi ng al ong next to the cars?

MR, BRENNAN:  HOA.

COW TTEE MEMBER G BBS: HOA.

MR. BRENNAN. And that light post is an exanple of the
four light posts that | nentioned.

COW TTEE MEMBER G BBS: Ckay. So inmagine with nme if
you will, M. Berger, sonetines things that crimnals do and
vandal s do, they cone in and in the mddle of the night they
chop down all the trees. kay? |Inmagine that.

MR. BERGER  Ckay.

COW TTEE MEMBER G BBS: And the trees are in the
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street. And whether or not it's a private street people,
the public can drive up and down the street, right?

MR. BERGER  Absol utely.

COMW TTEE MEMBER G BBS: Ckay. And it is now a safety
hazard. So sone governnment body says, we need to get these
trees renoved. Wio do they cone to to get the trees
renmoved?

MR. BERGER Well, it would be hard to say how a
government body woul d have jurisdiction but if they had an
i ssue they would cone to the HOA board.

COW TTEE MEMBER G BBS: Ckay. And how would it get
paid for?

MR BERGER: The renoval ?

COW TTEE MEMBER G BBS:  Yes.

MR. BERGER Yes, the HOA would have to pay for it.

COW TTEE MEMBER G BBS: Ckay, all right, thank you.

MR. BERGER Al though again, | don't understand how t he
City would have jurisdiction to renove private trees on a
private street but it's theoretically possible, | guess.

COW TTEE MEMBER d BBS: Thanks.

COWM TTEE CHAI R SCHARFF: Comm ssi oners, anyone el se?

Al right, then I'Il nove this forward a little bit
further. So | think the question before us is fines.
frankly buy staff's argunment that cooperation has been a

probl em here, | think it has; however, | aminterested in

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O N W N B O © 0 N o 00 »h W N R O

105

getting this resolved. On the other hand, | am not sure how
resolvable this is, frankly, on the fine issue. So | guess

| amopen. | guess | amopen to saying, are you willing to
pay any fines? O if we inpose any fines are you going to
basically nove forward without trying to resolve, wthout --
that's really the question.

MR. BERGER | was authorized by the Board to offer
$25, 000 in resol ution.

COW TTEE CHAI R SCHARFF: kay.

MR BERGER: And have offered that to BCDC

COW TTEE MEMBER G LMORE: So can | just point out, and
| am going to give ny coll eague over here the credit, that
if you take the anmount of the proposed fine and you divide
it by the nunber of honmeowners it's a little over, it's like
$220, $215 a honeowner, to nake all of this go away. And
the reason | nention that is because we had a di scussion,
partially in jest earlier, of this being a test case. And,
you know, you tal k about attorneys' costs, court costs and
what ever, that seens to nme that that would be a | ot nore
t han $220 per honmeowner. Just sayi ng.

COW TTEE MEMBER TECHEL: | look at this list of
penalties and it seens |ike we have had a | ot of discussion
about the signage and that we have conme to an understandi ng
that the signage they put up was |egal under the

requi renents, so | would look at this and say I woul d be
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willing to take the $4,500 out of the penalties because |
think I have a different understanding of the signage.

But what concerns nme about the understanding of the
homeowners is they went forward for a gate. They wanted to
gate this off.

COW TTEE CHAI R SCHARFF: That's right.

COW TTEE MEMBER TECHEL: And they didn't seemto
understand that this was public access. And the argunent of
you unknowi ngly noved in or they didn't understand, but the
truth is they didn't understand that when they noved forward
with that request. | agree, | did the sane sort of math. A
fine that says, "It's your responsibility to keep this open”
| think would keep everybody understandi ng the inportance
and their responsibility for the public access.

MR. BERGER: May | just say that it was never not open.
This is not a fine for restricting access. Yes, we inposed
t he gate because sonebody had gotten nurdered in our
conpl ex. W got opposition fromthe City and i nmediately
from BCDC. The gate proposition was dropped. But it was
al ways open so it is not fair to say that the Association
proposed that it not be open. W didn't even know about the
requirenents at the tinme the gate was presented to the City.

MR. BRENNAN. I n addition, the gate as proposed did not
constrain the public access easenent as granted, bicycling,

wal ki ng, picnicking, none of that; it was a vehicular gate
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only. So there was no constraint of the easenent other than
you had to wal k by the vehicle gate.

COWM TTEE CHAI R SCHARFF: | woul d consider a gate
possi bly being not wel com ng.

MR. BRENNAN. That was gone in 2014.

COW TTEE CHAI R SCHARFF: But | don't think that's the
i ssue.

MR. BRENNAN. Well you raised it.

COMWM TTEE CHAIR SCHARFF: So | amgoing to throw this
out for ny colleagues and I'd like to think about it. |
al so agree that we should probably renpove the $4,500 fine.
Though I will say nmy real reason for that is that it's about
45 days, | think you could have put a signage package
together. And | don't think BCDC staff would have had you
remove the sign, | think it was the failure, frankly, to put
t he si gnage package together and to be working on that and
the cooperation. So | also could inpose the sign,
woul dn't feel bad about it either.

| think the rest of the fines are well taken, but on
the other hand I would Iike to give you sone incentive to do
this. | guess if it was just ne ruling on this | would
suggest that if you conplete -- that we inpose all the fines
except the $4,500; but that if you conplete all of the itens
by the dates set forth in the Cease and Desi st Order that

you don't have to pay 50 percent of them | think that
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woul d be incredibly generous on our part but | woul d suggest
t hat because | think we want you to get this done but | do
t hi nk you have not been cooperati ve.

COW TTEE MEMBER G BBS: And so the total would be
sonewhere around $60,000 if |I'mgetting it correct?

COMWM TTEE CHAIR SCHARFF: If they actually do get
everyt hing done.

COW TTEE MEMBER G BBS: The total would be sonmewhere
around $60, 000? Ckay.

COW TTEE CHAI R SCHARFF: Correct.

COW TTEE MEMBER ADDI EGO  Yes, Chairman Scharff, | can
support your conprom se proposal.

COW TTEE MEMBER G LMORE: | can too, | think that is
fair and reasonable. And | want to make sure, again, that
you understand, we are not penalizing you for sonething that
happened before you becanme aware of all of the issues,
because that would not be fair and that would not be
reasonable. | think the reason that we are penalizing you
is for the actions or specifically non-actions and what we
percei ve to be noncooperation since you becane aware of the
violations and we want to try to incentivize you to take
care of them as quickly as possible based on the schedul e
that is set out here; so | could support that
recommendat i on.

COW TTEE MEMBER TECHEL: | think | can support it too,
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although I -- nmaybe this has a technicality. Is it within
our authority to nove forward with such a proposal ?

MR. BOVERS: Yes.

COW TTEE MEMBER TECHEL: kay.

MR. BOVERS: Yes.

COW TTEE MEMBER TECHEL: And with the understandi ng
t hat sonmetines the total Conm ssion board, as | referred to
earlier, feels that we weren't punitive enough.

COW TTEE MEMBER ADDI EGO. Devel oping a reputation.

COWM TTEE MEMBER TECHEL: Yes. That this happens
qui ckly I think would be inportant for us to show to our
board that there was a good reason for us doing this.

COMW TTEE MEMBER G BBS: M. Chair, | just asked a
mat hemati cal question but | didn't get to the point which is
that | support your conprom se proposal.

COWM TTEE CHAI R SCHARFF: Thank you.

COW TTEE MEMBER G BBS: Thank you.

COWM TTEE CHAI R SCHARFF: M. Berger, here is a chance
to exit on a grace note.

MR. BERGER | appreciate that. | don't have the
authority to do that. | think that if the board comes to
that conclusion that, you know, that's appropriate. W have
our renmedies or we have the right to agree to it, which, you
know, we will take to our board, but | can't do it with one

board nenber.
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COWM TTEE CHAI R SCHARFF: No, that's perfectly
understandable. But it is not really a settlenment, we are
i mposing this.

MR. BERGER No, that's what |'msaying, if you inpose
it then we have our, you know, we'll react to it.

COW TTEE CHAI R SCHARFF: Right. You have your
remedi es.

MR. BERGER | appreciate the concept and the offer,

t hough.

COW TTEE CHAI R SCHARFF: And the way it would be
witten, obviously, is that if you don't achieve this by the
date then we are at the full fine.

MR, BERGER R ght.

COW TTEE CHAI R SCHARFF: Wt hout the $4, 500.

MR. BERGER:  Under st ood.

COW TTEE CHAI R SCHARFF: kay.

COW TTEE MEMBER G LMORE: Can | just ask a question?
This is a procedural question. So assum ng that we inpose
this today. This goes back to the full Comm ssion and the
full Comm ssion can choose to accept our reconmendation, not
accept our recomendation at all, and/or inpose greater --

COWM TTEE CHAI R SCHARFF: No, they can't. So what the
Comm ssion does is they have to either accept it --

COW TTEE MEMBER G LMORE: O reject it.

COMWM TTEE CHAIR SCHARFF: -- or reject it. And then if
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they reject it they have to hear it thenselves or have us
cone back and rehear it.

COW TTEE MEMBER G LMORE: Ckay.

M5. WEBER: | have a question about |anguage. So would
you propose that $60, 000 be due within 30 days of issuing
the Order and then another $60,000 due if after a certain
date it's clear that the HOA isn't in conpliance or would
you prefer $120,000 due within 30 days of issuance and we
hol d?

COW TTEE CHAIR SCHARFF: | would prefer $60, 000 due
within -- you know, 30 days seens reasonable to ne. You
said they had the noney in the bank but | would be open to
heari ng about that issue.

| was thinking 30 days on that fine. And then | was
thinking that if they mss any of the dates, at BCDC s
di scretion the rest of the noney is due within 30 days.

M5. WEBER: Thank you.

COWM TTEE CHAI R SCHARFF: Because | could see giving
BCDC sone discretion where if they're a day late on it for
sonme reason that you m ght decide that they are working hard
on this and it is not their fault.

COW TTEE MEMBER G LMORE: Can | nake one conment ?

COW TTEE CHAI R SCHARFF:  Sure.

COW TTEE MEMBER G LMORE: | would agree with that but

| believe |I heard that the HOA only nmeets once a nonth.
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COWMWM TTEE CHAI R SCHARFF: That's why | was thinking
about the 30 days.

COW TTEE MEMBER G LMORE: Yes. So could we make that
alittle bit Ionger?

COWM TTEE CHAI R SCHARFF: It depends. Wen is their
next neeting?

COW TTEE MEMBER G LMORE:  Yes.

MR. BERGER  Sept enber 28.

COW TTEE MEMBER G LMORE: Ckay, well then we're good.

COWMWM TTEE CHAI R SCHARFF: So we're good within the 30
days.

COW TTEE MEMBER G LMORE: We're good, okay.

MR. BERGER If they can decide to do it within three
days. That's a little tight, 30 days.

MR. BONERS: Well the 30 day tine period is actually a
function of our statute; the 30 day paynent period is in our
I aw.

M5. WEBER: And 30 days after Order issuance woul d be
Novenber 4th, because the Order isn't actually issued until
it goes before the Comm ssion on Cctober 5th.

MR. BERGER | just wanted to make clear for the record
t hat whet her or not the board agrees to this proposal this
does not -- because we have been accused of being dilatory,
| understand the conment. W plan on proceeding with

fulfilling all of the rest of these conditions, whether we
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object to the Order of the fines or not. That's acceptable
to the Comm ssion?

COW TTEE CHAI R SCHARFF: That you continue to nove
f orwar d?

MR BERGER Yes, that we can fulfill all these
requi renents regardl ess of whether we agree to the fine
provi sion of the Order. | see no reason for us now not to
do the itens that we tal ked about.

COWM TTEE CHAI R SCHARFF: We would want you to nove
forward and get these itens done as quickly as possible.

MR. BERGER  Ckay, good.

COMWM TTEE CHAIR SCHARFF: The only thing | do raise is
the issue of if you do all these itens but you do go to
court over the amount of the fines, do we have an issue with
that? Wuld it be that we'd require that this matter ends
or do we require -- because | can see that, right?

MR. BERGER Wth all due respect, | don't see how you
can nmake that requirenent. |If we -- | nmean, unless BCDC
staff now tells us they are not going to accept our anmended
application where all these things are done.

COW TTEE CHAI R SCHARFF:  No.

MR. BERGER They're done, you know. Yes. And we
woul d object -- if we are going to object we'd object to the
fine portion of it.

COWM TTEE CHAI R SCHARFF: kay. And that's out of our
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control. | just wanted to nake it clear for all

MR. BERGER: Ckay. | appreciate that, thank you

COM TTEE CHAI R SCHARFF: All right, anything further
on this?

MR. BONERS:. Before we vote | would like to just
sumari ze what | understand the changes to be so that we can
vote on --

COW TTEE CHAI R SCHARFF: A clear notion.

MR. BONERS: Have a clear understanding of what we are
voting on. So we have tal ked about -- actually there are
four changes as | see them W have made a change to the
special condition requiring renoval of the unauthorized
si ghage.

COW TTEE CHAIR SCHARFF: And that's ItemC

MR. BONERS: That's ItemC. W have agreed to --

COWM TTEE CHAI R SCHARFF: Wiy don't you read that
| anguage just so everyone is clear and for the record what
it is.

MR. BONERS:. The passage or that condition would now
read: "By no |ater than Novenber 4, 2017, include the
"Permt Parking Only" signs |located on Bayfront Drive in an
approved signage plan.™

COW TTEE CHAI R SCHARFF: kay.

MR BOWNERS: That's what that section will now read

And we have agreed at M. Berger's request to insert a
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provi sion that states that the agreenent -- the Cease and
Desi st Order shall not require the Respondent to agree to
all of the factual assertions. W'Il|l work that |anguage
out .

COW TTEE CHAI R SCHARFF: Correct.

MR. BONERS: And then we have agreed on a Gvil Penalty
Order, a nodified Cvil Penalty Order along the lines that
t he Chair has outlined.

COWM TTEE CHAI R SCHARFF: So we have -- they have not
agreed to it.

MR. BONERS: No, | understand that. W are talking
about the Cease and Desist Order and G vil Penalty O der
that will be the recommended Orders that will go fromthis
body to the Comm ssion.

COW TTEE CHAI R SCHARFF: Correct.

MR. BONERS: And then finally I want to call vyour
attention to an errata sheet that we have provided to you
that makes a small, technical change to the |ast provision
of the order, which is paragraph VI.

COW TTEE CHAI R SCHARFF: kay.

MR. BONERS: So the Order as nodified along the |ines
that I have just indicated is nowthe Order that is before
you for a vote and approval .

COW TTEE MEMBER G LMORE: Wit, is that VI or 1V?

Page 10, Opportunity for Judicial Review, is that what you
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are di scussi ng?

MR. BONERS: Yes. It should be, it should paragraph
VI, Roman nuneral VI.

COW TTEE MEMBER G LMORE: Ckay.

MR. BERGER: Now |I'm confused, I'msorry. The docunent
| was just handed shows page 10, Item V.

COW TTEE MEMBER G LMORE: Yes, that's the question I'm
aski ng because he said VI, ny page says |V.

COW TTEE CHAI R SCHARFF: It should be VI, it should be

VI .
COW TTEE MEMBER G LMORE: Ckay, it should be VI.
MR. BERGER | might, if anybody wants to be precise,
it is also "Opportunity.”™ | amnot sure what that word is.
MR. JACOBS: M. Chair, | just have a question about

the closing of the public hearing, which per the regulations
occurs after the various interested parties and the public
have addressed the Comm ttee and the Commttee has finished
aski ng questions of the various interested persons. At that
point the Committee would cl ose the public hearing --

COW TTEE CHAI R SCHARFF: And then we'd vote.

MR. JACOBS: -- and could deliberate anongst itself
publicly and then would vote.

COMWM TTEE CHAIR SCHARFF: All right, I will close the
public hearing seeing no one further wi shing to speak, no

cards, and | assume Conmm ssioners have no nore questions of
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them We can have further deliberations or we can have a
not i on.

COW TTEE MEMBER TECHEL: | will make the notion that
John Bowers just explained to us, the changes in the Cease
and Desist Order.

MR JACOBS: M. Chair, | apologize if | mssed it but
was there a change presented to the Commttee to inplenent
the Commttee's intention to waive half of the penalty if
half is paid within 30 days?

COW TTEE CHAI R SCHARFF: There was.

MR. JACOBS: Ckay, then |I apologize for mssing it.

COWM TTEE CHAIR SCHARFF: So just to recap the
penalties. The penalties would be the proposed penalties in
the penalties chart, which is right here, |ess the $4, 500
which we are renoving. So the total penalties would
actually be -- | guess it would be exactly $120,000. So
$60, 000 of that will be payable within 30 days. The
remai ni ng $60, 000 will not be payable if they neet all of
the requirenments within the Cease and Desist Oder; and if
they are not nmet they will be due within 30 days.

MR JACOBS: M. Chair, clarification of that. |
understand that the full amount will be due if the various
conditions in the Cease and Desist Oder are not nmet. But |
think, and | just wanted to clarify, that the Commttee

intended to make the full anount payable if half is not paid

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O D W N B O © O N o 00 »h W N L O

118

wi thin 30 days?

COW TTEE CHAI R SCHARFF:  Yes.

MR JACOBS: In other words, there are two
requirenents --

COWM TTEE CHAI R SCHARFF: There are two requirenents.

MR. JACOBS: -- for waiving half the penalty: One is
conpliance with the conditions and the other is paynent of
hal f of the penalty within 30 days.

COW TTEE CHAI R SCHARFF: That is correct.

MR. JACOBS: Thank you.

COWM TTEE CHAI R SCHARFF: Thank you for that.

COW TTEE MEMBER G LMORE: Do you need a second?

COW TTEE CHAI R SCHARFF:  Yes.

COW TTEE MEMBER G LMORE: |'I| second.

COWM TTEE CHAIR SCHARFF: All right. M. Jacobs, do
you need a nonent to just go through it and see if there is
anything el se that is unclear?

MR JACOBS: M. Chair, that's all that | noticed, that
| had a question about.

COWM TTEE CHAI R SCHARFF: Thank you. Wth that |
bel i eve we can vote. Al in favor of the notion?

(Ayes.)

COWM TTEE CHAI R SCHARFF: Al l opposed?

(No response.)

COWMWM TTEE CHAI R SCHARFF: No opposition and no
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abstentions. That passes unani nously.

Thank you very nuch.

MR. BERGER: Thank you very much for all your
attention.

COWM TTEE CHAI R SCHARFF: (Okay, now we are on to our
next item which is a report fromthe Chief of Enforcenent.

M5. KLEIN. Nothing in nmy report is urgent and I am
happy to postpone it unless you would like nme to --

COW TTEE CHAIR SCHARFF: Is it nore than 15 m nutes?

MS. KLEI'N:  No.

COW TTEE CHAI R SCHARFF: Wiy don't we hear it?

M5. KLEIN. Since tine is short, apologies to Executive
Director Gol dzband but I amgoing to slightly preenpt part
of his report, which is just to let you know that G eg (Ogata
has taken a new position with Genentech and | would like to
acknow edge his professionalismand skills and hard work
with BCDC as the Dredging Secretary for two years and the
Legal Secretary for two years. He has been especially
hel pful the past year with all the enforcenent proceedings,
| ots of docunent preparation and filing and we greatly
appreciate his work. We will mss himand we wi sh him
wonder ful success in his new career; thank you, G eg.

COW TTEE CHAI R SCHARFF: Yes, thank you very mnuch,
Greg, for all that you have done for BCDC.

M5. KLEIN. Okay. So | just wanted to update you on
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three of the issued Orders.

Oh, first of all, my apologies. W expect to hold two
nore Enforcenment Commttee neetings this year. On Thursday,
Cctober 15th you will consider a recommended enforcenent
deci sion regarding violations at Wstpoint Harbor in Redwood
Cty, San Mateo County; and on Novenber 2nd you w ||
consi der a reconmended enforcenent decision to Sononma- Marin
Area Rapid Transit and North Coast Rail Authority.

COW TTEE CHAI R SCHARFF: What was the date in Cctober
agai n?

M5. KLEIN. The 19th. I'msorry, | m sspoke.

And t he Novenber 2nd date m ght change dependi ng on the
Respondent’'s response to the violation report which they
have just received, it had been sent this week.

Updat es on three issued Orders:

Marina Village Associates, which is located at Loch
Lonond Marina in San Rafael, Marin County. The Order was
i ssued on Novenber 3rd, 2016 and they have conplied with al
of their requirenents. O note is that while all the
requi renents have been achi eved, many were achi eved past the
due date. This was a stipulated Order. Staff did grant two
ext ensi ons but there was an accrual of $8,100 of stipul ated
penal ties. Thank you, Maggie Wber, for all of your hard
work on the Order conpliance. And we are evaluating the

filed application and will be issuing the second anendnent
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related to these violations before the end of the year.

Poi nt Buckl er Club LLC and John Sweeney unfortunately
have not conplied with any of the terns of the Cease and
Desi st Order issued on Novenber 18th, 2016. This matter is
inlitigation as | believe you are aware. |n preparation
for a Sol ano County Superior Court hearing on Cctober 27 the
Attorney Ceneral Shari Posner and staff are preparing a
brief on the merits of the BCDC and al so the Regi onal Board
Orders.

Scott's Jack London Seafood, Inc. at Jack London Square
in Cakland has also conplied with the ternms of its Cease and
Desi st Order issued on April 7th. They recently filed their
application as conplete and you will consider that matter at
your mneeting on Cctober 5th. They have paid one of three
portions of their penalty, two nore are not yet due. So
there is that. There will be two nore years until ful
conpl i ance can be achi eved.

On the enforcenent strategy: | wanted to update you on
sone of the initiatives that we have presented and tal ked
about .

O the 30 cases that have a prioritization score of 60
or nore, which was the limt that we chose to consider the
top priority cases of the about 200, two are currently
subject to an Order, Marina Village and Poi nt Buckler, two

nore are schedul ed for your consideration which I just

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o B~ w N P

N RN NN NN R R R R R R R R R
O N W N B O © 0 N o 00 M W N R O

122

mentioned, a fifth was recently resolved at the staff |evel
and if we have tinme Maggie will present that nonentarily.
Seven others are being or will be addressed by us through
permts or anmendnents to resolve the violations simlar to
the two proceedings we had this norning and al so sone of
themw Il require nore Orders.

We are also in the process of assessing how to
prioritize the remaining 18 of that 30 for action as staff
ti me becones avail abl e.

She was going to try to nmake it today. W had a summer
intern from Stanford through their Stanford in Gover nnent
Program Claire Mles assisted us with sone of the backl og
cases. W assigned her two of the lowpriority cases that
we woul d never otherw se get to; and with the supervision of
Matthew Trujillo and Maggi e Weber she researched files, did
site visits and wote two 35 day enforcenment letters. So
we'll follow those projects.

Claire al so hel ped us assess the status of the scope of
violations for the Caltrans departnment. So we had al so
tal ked about |ooking at large permt holders like the Ports
of San Francisco, Gakland. And Caltrans we didn't nention
to you but that is another large permt holder. So they
have got about, | believe, close to 80 permts with us and
that doesn't include region-wi de permts.

So Clair took a ook at a 10 year old audit that
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Caltrans had itself prepared. W know of 13 violations.
They suggest that 69 of their permts are in conpliance. So
we have a better -- we have a good -- she created a nice
tabl e sunmari zing the permt requirenents, the violations
that we know of and we just sort of have that docunent
avai l able now. W are not planning on presenting it to
Caltrans or pursuing those cases but we have taken a smal
step forward in assessing that.

This is hel pful -- part of this is because Caltrans,
once it closes out a project, doesn't have funding to
i npl enent issues. So in addition Claire has identified for
us the nature of the violation. Ws it a failure to
i npl enent the permt, was it a failure to provide nonitoring
reports to tell us how restoration, for exanple, is doing,
or isit afailure to maintain? So we categorized the
vi ol ations that way because that inplicates their ability to
or not to fund the needed work.

And with that | would like to give Matthew and John and
Maggi e a chance to quickly sumrari ze the results of three
enforcenment cases. At the |ast neeting we gave you sone
case presentations which you found useful. W can skip that
if you'd prefer, with sonme | essons |earned for each of
t hose.

COWM TTEE CHAI R SCHARFF: Sure. W just want to finish

by 12:30 so we've got five mnutes. W can also get nore
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information at a | ater date.

MR TRUJILLO Cood afternoon, Comm ssioners, staff,
menbers of the public.

Today's case that |'mpresenting is about WAl do Poi nt
Har bor, Enforcenent File ER2015-056, in the city of
Sausalito, Marin County.

This is a picture of the site. The kind of red
splotchy area is the extent of the site.

And here is a summary of the required public access.
This is inmportant to know because this is what the
viol ations were about.

Essentially they had 8 to 10 foot w de public access
pat hs and observation piers throughout the harbor as well as
irrigated | andscaping. The last two, the public parking and
the public park, while required by July 31st, 2018, are in
construction now, so | amgoing to be dealing with -- or
rather | dealt with the public access paths and the
| andscapi ng during this case.

These vi ol ations were discovered during a tour, a
gui ded tour by staff at the harbor, of BCDC staff. | was
there nyself in October 2015. During the tour | noticed
that there were issues with the permt. | inforned the
staff at Wal do Point Harbor at the tine and asked themto
resol ve these issues voluntarily.

|"msorry, there's a typo here. But in July of 2016
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revisited the site and found that the issues had not been
resolved voluntarily and so | sent thema notice of the
vi ol ations in August 2016.

They were able to resolve all of the violations except
for one without incurring any fines.

Vi ol ations included storage of private belongings in
the public access, failure to nmaintain | andscapi ng, using
the public access as a staging grounds for construction
projects, and this unauthorized structure, it's a mail box
structure that is actually on a dedicated public access kind
of bel vedere or overlook into a view corridor.

This is the one that they were not able to resolve
wi t hout accruing a fine of $3,280, which they did by
incorporating it into a pending permt anendnment. And the
reason they were able to keep that as opposed to having to
remove it is because they were able to denonstrate to staff,
enforcement staff, that in fact the Harbor had built a
little nore square feet of public access than the permt
requi red and so we kind of used that as a bank. And we
found that be preferable to do this because it hel ped to
resolve this nore straightforwardly and with | ess conflict
of all parties involved.

That is the end of ny presentation. [|f you have any
guestions, feel free.

COW TTEE CHAI R SCHARFF: Good j ob.

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O N W N B O © O N o 00 M W N R O

126

MR. TRUJILLO  Thank you.

COW TTEE CHAI R SCHARFF: Thank you very nmuch.

MR. BONERS: Chair Scharff, Comm ssioners, | am going
to very briefly describe to you what | think is an
interesting experience we recently had with an island in the
Sui sun Marsh called Chipps Island, which is very near to the
eastern limt of our jurisdiction under both the MAteer-
Petris Act and under the Suisun Marsh Preservation Act.

The island is the site of sone |ongstanding violations.
There were sone illegal activities involving | evee repair
that involved the placenent of a shipping container in a
portion of the | evee that was considered to be weak and in
danger of breaching. There was al so the placenent of sone
docks in the slough that is directly adjacent to Chipps
| sl and and then there was sone other authorized | evee repair
work that did not appropriate permts under the Suisun Marsh
Act .

Just this spring we were approached by the Departnent
of Water Resources, a state agency of the State of
California, explaining to us that there was a desire on the
part of DWR to purchase Chipps Island; and in connection
wi th that purchase DWR explained to us that they wanted to
seek to resol ve these outstanding violations. The
activities that | just described to you were also the

subj ect of a Notice of Violation fromthe Army Corps of
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Engi neers so there were two permtting agencies that DWR was
concerned with working with.

We reached an agreenent whereby once DWR purchased this
island and took title to it that it would renedi ate these
violations in the formof renoving the shipping container,
removi ng the docks and incorporating the |levee repairs into
a large-scale wetland restoration project. DWR s ultimte
plan for Chipps Island is to restore it to its fornmer status
as a tidal wetland.

| understand that this restoration is for the purpose
of providing mtigation for the water supply tunnel project
that DWR i s al so undert aki ng.

A final aspect of this resolution of this matter
i nvol ved the paynent by the current owners of the island of
a $15,000 penalty, which is the penalty that has accrued,

t hat accrued under the Suisun Marsh Preservation Act to the
Comm ssi on upon cl ose of escrow. |In other words, they wll
take a portion of the proceeds of the sale of the island
that they are going to receive fromDWR $15,000 of that is
going to be paid to BCDC

So we get two good outcones here: Nunber one, we get a
resol ution of these | ongstanding violations; and nunber two,
we get the paynent of sone appropriate amount of a penalty
for these violations having occurred.

So thank you very much
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COWM TTEE CHAI R SCHARFF:. Thank you.

M5. KLEIN. And part of the reason that we didn't
pursue the case is because we |ack adm nistrative civil
penalty authority in the Marsh Act and therefore we can't
send 35 day letters and an Order would be w thout civil
penalties. W waited a while but a good sol ution cane.

COMWM TTEE CHAI R SCHARFF: So are we |ooking for a
legislative fix on that? It shouldn't be that hard to get
sonmeone to carry it, so why are we not? Should | just cal
Marc Berman up right now? He seens to be all over sea |evel
rise.

EXECUTI VE DI RECTOR GOLDZBAND: Yes, Marc Ber nan,
Senator McCGuire, you know.

COWM TTEE CHAI R SCHARFF: Those are the type of people
who would I ove to carry this.

EXECUTI VE DI RECTOR GOLDZBAND: There are 17 people
t here who probably woul d say yes.

For us to do that -- Larry CGol dzband, Executive
Director. For us to do that, Menbers, we actually have to
decide first what it is we actually want to acconplish and
then fromthat figure out what the best way is of doing so.

| have no doubt that in the next 12 to 18 nonths as the
enforcenment team knock on wood, grows, that we will have
di scussi ons about what types of changes we think would help

them and all of you do your jobs better.
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We have a trenendous anount of expertise in our cousin
agenci es, whether it be the Coastal Conm ssion, DWR et
cetera, and we will nore than likely have to cone up with a
package sol uti on.

Just to nake sure you all know, what woul d then happen
is we don't then rush to Senator McGuire or Berman. W then
go up the food chain through Resources, we'll work with the
Attorney Ceneral's Ofice because clearly they have to be
very nmuch invol ved, and have that be an adm nistration
proposal as opposed to sinply a BCDC proposal; because that
isreally the way |I think it should work.

So | think you will see that in the next 12 to 18
nmont hs, knock on wood, assuming that we get a little nore
hor sepower in our enforcenent staff, which knock on wood,
we'll get.

COWMWM TTEE CHAI R SCHARFF: All right, thank you.

Wth that, neeting adjourned.

(Ther eupon, the Enforcenment Committee

nmeeti ng was adj ourned at 12:33 p.m)

--000- -
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