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PROCEEDI NGS

9:31 a.m

COWM TTEE CHAIR SCHARFF: | amgoing to call the
nmeeti ng of the Enforcenment Conmittee to order.

Call the roll.

M5. KLEIN. Good norning. Chair Scharff?

COW TTEE CHAI R SCHARFF:  Yes.

M5. KLEIN: Comm ssi oner Addi ego?

COW TTEE MEMBER ADDI EGO.  Present.

MS. KLEIN:  Conmi ssioner Techel ?

COW TTEE MEMBER TECHEL: Present.

MS. KLEI'N:  Conmi ssi oner Ranchod?

COMWM TTEE MEMBER RANCHOD: Present.

M5. KLEIN. Thank you.

COW TTEE CHAIR SCHARFF: All right. Do we have any
public conmment for itens not on the agenda?

(No response.)

COW TTEE CHAIR SCHARFF: | don't see any; | just want
to make sure we don't have any. Ckay.

So | need a notion to approve the draft mnutes for
Oct ober 20th, 2016.

COW TTEE MEMBER ADDI EGO | so nove, M. Chair.

COW TTEE MEMBER TECHEL: 1'Il second.

COWM TTEE CHAI R SCHARFF: Okay. Al in favor?

(Ayes.)
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COWM TTEE CHAI R SCHARFF: That passes unani nously.

Now we are going to go to a Public Hearing and Possi bl e
Vot e on a Recommended Enforcenent Decision |Involving
Proposed Cease and Desist and Cvil Penalty Order No. CDO
2017.01; Scott's Jack London Seafood, Inc. and the Port of
Gakl and.

We clearly have a | ot of speakers. How nuch tinme would
each party need to do their presentation?

MR. VERNA: W had an agreenent. If | may? |I'm
M chael Verna, | represent Scott's Restaurant, its |egal
counsel .

COW TTEE CHAI R SCHARFF:  Yes.

MR. VERNA: We had an agreenent before this neeting
with M. Zeppetello and also with the Port that the BCDC
presentation woul d take about 30 m nutes, our presentation
involving all four of us at this table would be
approximately 30 m nutes and the Port 10 to 20 minutes, with
then public comment following off that, if that is
acceptable to the Comm ttee.

COWM TTEE CHAI R SCHARFF: So we are | ooking at 30
m nutes for BCDC.

The reason | amasking this is we have a hard stop at
12:30 in this room

MR. VERNA: Right.

COWM TTEE CHAI R SCHARFF: And so | just want to make
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sure we get through it and we get it done in the nost
efficient way. So 30 m nutes for BCDC?

MR VERNA:  Yes.

COMWM TTEE CHAI R SCHARFF: Thirty minutes fromyou?

MR VERNA:  Yes.

COW TTEE CHAI R SCHARFF: And then 20 minutes fromthe
Port.

MR. VERNA: O |ess, yes.

COW TTEE CHAI R SCHARFF: O less. So that would be an
hour and 20 m nutes. And then we probably have close to 30
m nut es of public conmment, that gives us an hour for
del i berati ons.

MS. TIEDEMANN:  Well, there is another matter on the
agenda.

COW TTEE CHAI R SCHARFF: There is another matter on
t he agenda, yes there is.

kay, why don't you start your presentation. And if
you could, if you can keep it as brief as possible.

MR. ZEPPETELLO  Good norning, Chairman Scharff and
Menbers of the Commttee. On February 3rd you were nailed a
Reconmended Enforcement Decision, including a Proposed Cease
and Desist and Gvil Penalty O der.

Before turning to that docunment that | would like to
sumari ze events that transpired since this matter was

before the Commttee on October 20th. As you will recall,
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at that tinme you adopted and recommended approval of a
Stipulated Order that had been negoti ated between BCDC st af f
and the Respondents. The matter went to the full Comm ssion
on Novenber 3rd and at that tinme the Comm ssion rejected the
Recommended Deci si on.

The Conmission in its coments and in its notion
provi ded a nunber of -- raised a nunber of issues and
comments in ternms of the reasons for rejecting that
pr oposal .

There was a consensus that the penalty was too | ow and
that there needed to be a justification provided for the
penal ty nunber.

There was a strong feeling that the enforcenent
proceedi ng shoul d be separated froma request to anmend the
permt to increase the nunber of private days for use of the
pavi | i on.

There were coments that there should be a provision
for reviewing the permittees' conpliance over tine.

And al so that there should be some justification for
any increase in the use of the pavilion for private events.

Fol I owi ng the Comm ssion neeting, on Novenber 8th the
Executive Director spoke with M. De La Fuente, Scott's
representative, and said that it would be hel pful if the
parties could reach agreenent on the direction provided for

the Conm ssion as a basis for settlenent discussions and a
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nmeeting was set up for the week after Thanksgi ving.

The Executive Director said that in order to have a
productive neeting Scott's should submt sonmething in
writing prior to Thanksgi vi ng.

Not hi ng was submtted and we didn't hear from Scott's
until Decenber 9, when we received a letter with a
settl ement proposal from Scott's counsel, M. Verna.

The proposal, in staff's view, wasn't adequate and non-
responsive to the direction provided by the Conmm ssion.

The proposal was to increase the penalty anmount from
$250, 000 to $300, 000, so it was an increase, but there was
no real justification for the nunber.

The proposal included an amendnent of the permt to
i ncrease the pavilion usage from 73 days to 103 days.

Scott's took the position in its settlenment letter for
the first time that private use of the pavilion for
nonprofit events did not count against the permt limts for
private use of the pavilion and in the course of their
letter used that to minimze the nunber of violations, the
extent of violations and also mnimzed their clained
econoni ¢ benefit from overuse of the pavilion.

And perhaps nost inportantly, Scott's disregarded the
Comm ssion's direction to separate the enforcenent
proceeding froma permt amendnent to increase use of the

pavi | i on.
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On Decenber 19th we responded to the settlenent
proposal and expl ai ned the reasons why it did not respond to
the Conmission's direction and al so on that date sent out a
Vi ol ati on Report and a Conplaint for Penalties.

One of the things that the Comm ssion said when they
rejected the matter on Novenber 3rd was that staff and the
respondent shoul d nake another attenpt to cone to a
settlenment; but if they were unsuccessful in doing so and it
appeared that it wouldn't happen, that we should bring the
matter back to the Enforcenment Commttee in 60 days. So by
the m ddl e of Decenber it becane clear we weren't going to
get there and we sent out the violation report and here we
are now three nonths later, three and a half nonths |ater.

For the remai nder of ny presentation | amgoing to
respond briefly to some of the |egal argunents that were
presented by the Respondents in their Statenment of Defense;
"1l discuss and summarize the violations and sonme of the
rel evant penalty factors; third, I will sunmarize the
provi sions of the Proposed Cease and Desist Order that was
mai | ed out on February 3rd; and in conclusion at the end |
will present both the staff's recommendati on and a coupl e of
options that the Commttee nmay want to consider with respect
to the proposed penalty.

The first argument that | would |ike to address is

Scott's argunent that use of the pavilion for nonprofit
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events is public use and therefore doesn't conply with the
permt limts -- is exenpt, doesn't count against the permt
limts for private use.

Recal | that prior to issuance of this permt the space
occupi ed by the pavilion was public open space as part of
the Port's permt. But for this permt, the pavilion area
woul d be open for unrestricted public access at all tines.
The permt provides a limtation on that.

Here is Section I1.B.1 of the permt, Public Access.
The pavilion area "shall be nade available to the public for
unrestricted public access for wal king, sitting, view ng,
pi cni cking,"” and then goes on to say: "and rel ated purposes
are nore specifically described" later in that section. And
then later in that section is the provisions for private use
of the pavilion by Scott's.

In brief, when the pavilion tent walls, the fabric
wal I's, which is what is authorized, are up, or now the
unaut hori zed wall systemis up, the pavilion is in private
use. Wen the walls are down and the public can wal k
through it is in public use.

The permt does not distinguish between private for-
profit and nonprofit events because types of events are
private. Even a nonprofit event is not open to the public,
you have to be invited, and the pavilion is not avail able

for unrestricted use at that tine.
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| think it is inportant also to note that Scott's first
rai sed this issue of the distinction between nonprofit and
for-profit use in settlenent discussions with staff | ast
year in support of their request that the staff support a
request for increased use of the pavilion. And the argunent
was they were providing a benefit to the community by
all owi ng the use of the pavilion for nonprofit use and
therefore there should be an increase in days.

That was part of the stipulated order that was before
you in Cctober, but here is a provision fromthat stipul ated
order which says that the agreenment was they may request
aut horization to use the pavilion for nore days but the
total of days were private days, broken down by for-profit
and nonprofit.

The next argunment that | would like to address is
Scott's argunent that it did not need to seek an anmendnent
fromBCDC to construct the wall systemand the netal entry
doorway because it hasn't substantially changed the use of
the pavilion. And that is based on a regulation regarding
the need for a permt for a substantial change in use.

In brief, the whole issue of substantial change of use
is totally irrelevant to this analysis. The permt, and
here again is a provision fromthe permt, specifically says
that the pavilion use that is authorized by the amendnent

shall conformto plans that were adopted in 1995 and | ater
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anended and says no material changes shall be nmade to these
pl ans without witten approval of the changes by or on
behal f of the Conmi ssion.

So the Comm ssion reserved the authority in this permt
that any changes had to be authorized by the Comm ssion and
we don't even get to a substantial change in use analysis.
It's that sinple.

| would Iike to respond to a couple of argunents made
by the Port. The Port clains that the conplaint doesn't
state clains against the Port and that this is all Scott's
fault, the Port didn't do anything w ong.

The Port is a co-permttee. And again going back with
the history, you will recall that it was in fact Scott's
that was added to the Port's permit for Jack London Square.
The Port is the original permttee and Scott's was added and
t hen the Comm ssion subsequently split the permts.

But the Port is on this permt as the owner of the --
the owner of the state tidelands and it has equal
responsibilities. W cited in our papers provisions of the
Cvil Code about the obligations of co-parties on a contract
that are generally deened to be joint. That's that
position, the Port is not a nomnal permttee, it is a
coequal permttee responsible. | would also point out that
the Port gains an econom c benefit from Scott's use of the

pavilion because the rent they receive is based on a
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per cent age of net revenues generated by Scott's fromits
restaurant and fromthe pavilion and from overuse of the
pavi | i on.

The Port makes an argunent that the penalty woul d
require the Port to nake a gift of public funds. Again, in
our viewthere is absolutely no nerit to this position. The
Port is not arguing that it has sonme kind of sovereign
immunity from BCDC enforcenment and there is none. As the
Commttee is well aware, many of our permts are issued to
public agencies and if they violate the permt they're
liable for penalties and that does not constitute a gift of
public funds.

| would like to turn to discussing the violations and
sone of the penalty factors.

The first category of violations is the unauthorized
construction of the pavilion enclosure system the netal
entry doorway and the wall panels.

That was unaut hori zed construction that was conmenced
inlate 2012. But also it becane apparent as a result of
staff's investigation that there as al so sone unaut hori zed

construction previously of a storage area and a roof

ext ensi on.
This figure I'Il just use to show, and if | can use the
pointer. The pavilionis this -- this is a Public Access

Plan. The existing pavilion is in this yellow sh col or and
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the orange is public access under the Port's permt. The
unaut hori zed construction against this north wall is a wall
panel system This is in the open position but then these
panel s cone around and encl ose the pavilion on this side,
and then there's panels along this wall and over here that
encl ose the pavilion.

The storage shed was constructed in a public access
area, violating the Port's permt, but outside the scope of
what's aut hori zed under Scott's permt.

Then the roof extension is in this area here, which is
not a public access area but al so not under the
aut hori zation of Scott's permt.

Alittle bit of the history.

Bet ween 2011 Decenber and Novenber of 2012, BCDC - -
when Scott's first approached BCDC about replacing the old
fabric walls with an enclosure systemin 2011, staff
conducted five site visits, reviewed five sets of plans,
prepared design review |l etters and exchanged numnerous
nmeeti ngs and di scussions with Scott's. And through that
process staff felt that the proposal that Scott's had
originally started with was substantially inproved, although
there were still sone concerns, primarily with the netal
entry doorway, which | didn't point out that is in this area
here, a permanent structure.

What shoul d have happened was that Scott's shoul d have
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conpl eted the process of applying for an amendnent and they
woul d have either had staff's support for their proposal, if
they had nodified it further to elimnate the door, or they
coul d have chosen to go to the Conmi ssion despite staff's
obj ection and asked for a permt anendnent.

But what actually happened is apparently they got
frustrated with the process and then they just decided to go
ahead and build the plans that they wanted to build,
including the netal entry doorway and the wall system al
wi t hout authorization. And the Scott's violations in this
regard can only be described as know ng and intentional
violation of permt requirenents and direction fromstaff.

The effect of these violations is in place of the
fabric walls that are actually authorized by the permt
there are now, even in the open position, pernmanent walls
along the north side and partially along the west side here
that go fromfloor to the pavilion roof, cutting off light.
The roof extension and the shed cut off |ight and then we
have got the nmetal entry frame doorway that is a permanent
structure here. The whole effect of this is to make the
pavilion a somewhat, well, |ess open and darker, |ess
inviting public space, even when it is in the open position.

Here is a picture of the pavilion. This is the north
side wall, that's | ooking toward the Estuary. You can't

even see in the back where the stage is, because again, al
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the light is cut off fromthat side.

| will also point out these planters have been a
continuing issue. These planters are outside the footprint
of the pavilion that's authorized under the permt. These
are actually a violation of the Port's permt that Scott's
continues to put these planters out here.

Part of what goes on here is a cunulative effect of it
makes the pavilion nore private, it nmakes it appear to be
part of the restaurant and less inviting to the public.

Here is another picture fromthe other side. This wall
is in the open position, so this would close back. There is
the netal entry frane doorway fromthis side.

Here is another view. This is the stage. The roof
extension is up here. On the slide | put "Unauthorized
Construction and Use." This is just an exanple of Scott's
| eavi ng equi pment in the pavilion when it is in the open
position and inpeding the pubic space by private equi pnment
associated with the restaurant.

This matter went to the Design Review Board in 2014
after the unauthorized construction and the Design Revi ew
Board commented that the pavilion nodifications have
conprom sed the physical and visual public access as
requi red under the permt. That the pernmanent netal entry
door franme should be renoved because it makes the public

space feel private and creates visual and physi cal
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obstructions. And that the storage area and the wall
extensions bl ock pavilion access and represent or appear to
represent an extension of the restaurant.

(Committee Menber G bbs entered the neeting room)

MR. ZEPPETELLO And finally on this factor I would
just note that there was no effort on Scott's part to renove
or resolve this violation in the years between 2013 and now.
They coul d have conpl eted the process of a permt anmendnent
or they could have taken steps to renove the netal entry
doorway. And | guess one point on that: Scott's insisted
for years that they needed the netal entry doorway, it had
to be a permanent structure, even though they had previously
submtted plans to BCDC that had the door system as part of
the retractabl e panels. Conme 2016 they are now prepared to
go back to the retractable wall panel systemthat staff was
originally asking themto do over three years ago.

The next category of violations is non-conpliant use of
the pavilion. This is basically the overuse violations.

Scott's regularly held nore private events in the
pavilion than all owed.

The effect of this violation is that whenever Scott's
used the pavilion for private events in excess of the nunber
authorized by the permt they bl ock physical and visual
access. Well, they block physical access to state tidel ands

and public open space and they bl ock visual access to the
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Bay -- the Estuary rather, and views of the waterfront.

| would note that there are discrepancies in the
nunber, the data, the nunmber of days of overuse in the data
provi ded by Scott's and the data relied upon by BCDC, nost
of which came fromthe Port. The Port independently, their
security folks give reports to the property manager that
then forward themto BCDC. And we think that the nunbers
fromthe Port are nore reliable and that in many cases, for
exanple if Scott's doesn't take the pavilion down in the
evening, the Port will see it up there the next day and we
will count that as two days, perhaps of overuse, rather than
one. But | would note that even using Scott's data that
over the last six years they exceeded the private use limts
five of the last six years, including three tinmes this year.
So al t hough these violations go back quite a bit in tine,

t hey haven't stopped.

The next category of violations is unauthorized use of
the Franklin and Broadway Street plazas. That's the tents
back here. For a ten year period from 2000 to 2011 there
was a vehicle in the plaza for 30 days.

But this is another -- that stopped but in our
violation report on pages 18 to 21 we note these practices
continued in 2011 -- rather '12, '13, "14, '15 and four
times even in August of 2016.

In its Statenent of Defense Scott's coments that
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occasionally it had to install an overflow tent in the plaza
and it was forced to do so by custoner demands or
circunstances of its events. Wlat Scott's doesn't get from
staff's point of viewis that it needs to live withinits
permt. |If the event custoner needs nore space then it
needs to nodify the event, not violate the law and its
permt.

Three other categories of violations just briefly:

Failure to provide required public access inprovenents.
There were a certain nunber of tables and chairs that were
required to be installed going back to the year 2000. These
were finally installed in July of 2013, after the
enf orcenment investigation.

Al t hough, again, Scott's went ahead and put the tables
and chairs in without plan approval fromstaff, so that's
anot her category of violation; that was resol ved in Novenber
of 2013, the plan review violation.

And finally, untinely submttal of private event
schedul es. The permt requires Scott's to report on a
quarterly basis to the Port and the Port to report annually
to BCDC. These event schedul es were chronically submtted
either late or not at all. As we pointed out in our papers,
in fact staff did not receive the event schedules for the
years 2008 to 2012 until m d-2013, after the enforcenent

i nvestigation. So although there was sone anecdot al
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know edge of overuse of the pavilion, staff really had --
was prevented from having a full understandi ng of the extent
of overuse until we got those reports.

| now would Iike to address an issue regarding the
failure to record a legal instrunent for the public access
ar ea.

As the Committee knows, virtually all BCDC permts that
require public access also require the pernmittee to record a
| egal instrunent called either a guarantee or a covenant or
a deed restriction that guarantees the public access and
provi des notice to the public and al so notice to possible
future | essees or property owners that there is a
restriction on the use of that area for public access.

In 2008 the Port entered into such a covenant for the
entirety of Jack London Square except for the pavilion, for
the entirety of Jack London Square including state
ti del ands. However, they now take the position that they
can't do that for the 4400 square foot pavilion that is the
only area in Jack London not subject to covenant.

The Port objects to the term "permanent guarantee.”

But as BCDC staff and counsel repeatedly explained to the
Port, the guarantee by its ternms - you can read it in the
draft that we provided - it is only in effect so long as the
permt is in effect and the uses authorized by the permt

remain in effect.
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So the concern that we have is that the access
guarantee needs to be coextensive with the termof the
permt. And since the permt is of indefinite duration --
Scott's has a lease for a limted termbut the | ease can be
extended or the Port may decide to | ease the property to
anot her tenant when the | ease runs out with Scott's. W
believe it is inmportant that this access guarantee be
cont enpor aneous or coextensive in tine with the permt.

The Port clainms that it is prohibited by state | aw from
recording this guarantee by the State Tidel ands G ant.

Just the other day, rather than talking in
generalities, when | was |ooking at the guarantee for Jack
London Square | saw the reference to the grant, the
| egislative grant for the pavilion portion. It is fromthe
1941 statutes, Chapter 720, and this is what it says, very
briefly: The Gty or its successors, the Port, shall not at
any time grant, convey, give or alienate said |ands, or any
part thereof, to any individual, firmor corporation for any
pur pose.

This does not prohibit the deed restriction or covenant
that we're tal king about for two reasons:

First, what we are tal king about is not a conveyance.
It is not conveying these tidelands to any other party.

It's a reservation of rights to the public, in the public

interest, for a public trust purpose, so it is not a
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conveyance.

And secondly, it is not a covenant that would benefit
an individual or a firmor a corporation. It's a public
benefit. It's a restriction on what the Port and Scott's
can do in the space. The grant, in ny view, by the plain
| anguage doesn't prohibit a deed restriction of this sort.

The other authority that the Port relies upon saying it
woul d be happy to do a 66-year restriction is Cvil Code
Section 718 which says that tidelands nay be | eased for a
period of not to exceed 66 years. But again, this Code
provi si on doesn't apply because we are not tal king about a
lease. It's inportant | think in considering this issue to
di stingui sh between a covenant or a restriction on use and a
| ease.

Scott's also relies on conversations with the Attorney
Ceneral's Ofice and State Lands. | won't speak for the
Attorney Ceneral's Ofice, maybe Ms. Tiedemann will, but |
did try to find out State Lands' position on this just over
the past week. | will say that | talked to a coupl e of
attorneys at State Lands, which do feel that a covenant |ike
this is not permssible; they support the Port's position.
But when | pressed themon it | didn't get an expl anation
that made sense to ne and | eventually told themthat we
di sagreed and asked them what their authority really was in

this situation to prohibit the Port and I didn't get an
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answer to that either. So | advised themthat we were going
to stick to our position before the Commttee and before the
Comm ssion on this. | got nothing in witing disagreeing or
respondi ng on this particular point from State Lands.

Okay, | think I need to nove on and try to finish up
her e.

| tal ked about sone of the penalty factors as | went
al ong, the nature and circunstances of the violations, the
gravity.

There is information in the violation report about the
cost to the state. | believe as of the time the violation
report went out it was up to about $83, 000.

Ability to pay and effect on ability to continue in
busi ness. As you are aware, Scott's has provided profit and
| oss statenments and al so bal ance sheets. By staff's
anal ysis, for each of the past three years Scott's earned an
average annual net profit of approximtely $548, 000 fromthe
restaurant. They al so provi ded bal ance sheets which show
that Scott's has retai ned earnings of approximtely $5
mllion, both in 2014 and 2015. These annual net profit
figures and bal ance sheet figures indicate that Scott's has
the ability to pay the penalty that is proposed by staff.

Briefly just to respond to a couple of additional |egal
argument s.

Both the Port and Scott's raise equitable argunents
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t hat BCDC shoul d be barred from seeking penalties due to
| aches, uncl ean hands.

I n response, these defenses, they haven't net -- they
haven't shown that these defenses should apply here. There
is no evidence of acquiescence on the part of staff that the
vi ol ations were okay. 1In fact, the staff's position has
been consistent in objecting to the violations and trying
to, at least certainly since 2013, bring theminto
conpl i ance.

The respondents have not established any prejudice from
any delay in enforcement. No one has identified - Scott's
or the Port - any m sconduct on the part of BCDC. The only
thing they point tois a delay in enforcenent. And delay in
enf orcenent under the circunstances here, especially where
there was not pronpt reporting as required by the permt,
don't establish the equitable defenses.

Scott's al so makes an argunent about the statute of
l[imtations. As we pointed out in our papers, there is
substantial authority that the civil -- the limtations
period in the Code of Civil Procedure apply to proceedi ngs
in court and not into admnistrative actions so this penalty
proceeding is not barred by the statute of limtations.

| would al so point out that nost of the violations, the
majority of the violations are based on violations in the

| ast, since May of 2013 or within that tinme period.
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Scott's al so makes an argunent that the violations have
been over-counted. Mst of the violations max out at the
$30, 000 cap authorized by the statute There are sone
vi ol ations, the pavilion overuse and the use of the plaza,
where if they exceed the permt limt one day and then they
take the pavilion down and then a week later they do it
again, in staff's viewthat's two violations, it's not one
violation, it's just not subject to the $30,000 cap. But
that's not doubl e-counting, it's two separate violations.

So just very briefly, the terns of the Proposed Cease
and Desist Order. | won't go through all of these but just
to -- the main points here are to:

Comply with the permt.

To cease violating the Port's permt by using the
Franklin and Broadway Street plazas.

Wthin 15 days renove all the planters from around the
pavi | i on.

To submt within 45 days a pernmit application to
request after-the-fact authorization for conponents of the
pavilion, to request authorization for new entry doors, to
submt a public access plan for the pavilion and that the
request will not include increased use of the pavilion for
private events.

| will note and | expect you will hear it from Scott's

that they, just a few days ago they did subnmt a permt
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application that addresses sone of these requirenents but we
haven't had a chance to review it at this point. It is

obvi ously not before you today and staff will be processing
that over the next 30 days in due course.

Again, this is conply with the permt. Wthin 30 days:

Provide all the public access inprovenents.

Record the | egal instrunent.

Submit all past due event schedul es.

And we propose that they have a nonthly rather than a
gquarterly requirenment so that we can nonitor conpliance in
the event this matter conmes back to you or to the
Conmi ssi on.

The final substantive provision is that if they fail to
submit the permt applications on tine or if they are not
accepted as conpl ete because of disagreenents between staff
and the permttees, that the Executive Director shal
schedule a hearing to bring this matter back before the
Comm ssion to report on the status of conpliance with the
permts and the order. And that if deemed warranted or
recommended by the Executive Director, to possibly nodify or
revoke the authorization.

The final provision - and this is getting to the end of
my presentation here - is that they would pay within 30 days
a civil penalty. The staff reconmmendation is $841, 180.

That is based on this penalty chart that is in -- there
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was one attached to the Violation Report and a corrected
version attached to the Recomended Decision. The chart
shows each violation or category of violation. It shows
that staff carefully considered a penalty anount per
viol ation ranging from $1, 000 down to | believe $100 or
$250. So we weighed the severity of the violations. None
of those nunbers, the maxi mum per violation is $2, 000.

Page 2 of the chart is the different categories of
overuse viol ations.

So the staff's recomrendation is to adopt the proposed
or der.

| would Iike to just conclude by making a few conments
on the argunment that this is the | argest penalty ever for a
non-Bay violation; and then also, as | nentioned, to have a
coupl e of options to propose or at |east offer.

| think it is probably true that this is the |argest
vi ol ati on proposed by BCDC staff for violations that don't
i npact the Bay, but the violations are neverthel ess seri ous.
The unaut hori zed construction in the face of staff saying,
"Don't do that, we don't support that,' and with know edge
that they needed a permt amendnent, | don't believe staff
has ever had that situation before. So flagrant disregard
of the process and the requirenents, that perhaps warrants
sonmet hing that's unusual and not previously done.

And secondly, public access. Public access is one of
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the two primary goals of BCDC. And bl ocking public access
by overusing the pavilion and nodifying the pavilion in ways
t hat changed the public access experience are a serious

vi ol ati ons.

And finally, these violations continued over a |ong
period of time. And although they went back a long tine
t hey have al so continued so staff believes the proposed
penalty is fully warranted and justified at $841, 000.

However, the Committee and the Conmi ssion are not bound
by the recommendati on and staff would just offer for your
consideration, if you are inclined, the issue of how far
t hese violations go back in tine, over 10 years, close to 15
years. W did a calculation using the sane per day
cal cul ations as on that chart and only went back to January
of 2012, January of 2012 to the present time. January of
2012 was approxi mately when Scott's approached staff to
change the pavilion and presumably they woul d have been
paying attention to permt conpliance. |If you use the sane
factors as in the chart, the penalty for a period from
January 2012 to 2016 woul d be $565, 910.

Secondly, we also did a calculation to just offer for
your consideration if the penalty were inposed from January
of 2013, right after Scott's did the unauthorized
construction, January 2013 to the present the penalty would

be, the proposed penalty woul d be $425, 360.
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The final point I would like to nake with respect to
possi bl e nodification of the staff recommendation is on the
i ssue of the allocation, the possible allocation between the
Port and Scott's. As | have said previously, the staff's
viewis that two permttees on a permt are jointly
responsible and it is not the staff's or the Comm ssion's
responsibility to try to sort out those disputes.

However, we recognize that this is not a situation such
as a hypothetical situation where you have two permttees
jointly responsible for nmaintaining a public access area and
where they are in a dispute about who is responsible and as
aresult the permt gets violated and our viewis they are
bot h responsi bl e.

Here it's true that the Port did not nmake the decision
to proceed and do construction w thout getting a permt
anendnent and it wasn't the Port that on a daily basis
deci ded whether or not they were going to hold an event in
violation of the permt.

So one possibility would be if the Commttee or the
Comm ssion wanted to get into this would be to -- we would
suggest the possibility of allocating the Port ful
responsibility for the failure to record the |ega
i nstrunent, which would be $30, 000; and we think the Port
and Scott's should be jointly responsible for the overuse of

the Franklin and Broadway Pl aza.
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The Port should be responsible for that jointly with
Scott's, we believe, because those were violations of the
Port's permit and we think the Port could have and shoul d
have done nore to get those planters and tents and cars out
of those plazas when they were violations of not only
Scott's -- well Scott's |lease with the Port but also the
Port's permt.

So thank you very much. | would be happy to answer
guestions or questions after. Thank you.

COWM TTEE CHAI R SCHARFF: Thank you. Now we'll hear
from Scott's.

M5. TIEDEMANN. M. Chair, will you note that
Comm ssioner G bbs is present.

COW TTEE CHAI R SCHARFF:  Yes.

M5. TIEDEMANN:. He arrived shortly after M. Zeppetello
began his presentation.

COM TTEE CHAIR SCHARFF: | will note just what you
sai d.

V5. TI EDEMANN.  Thank you.

COW TTEE CHAI R SCHARFF: Wl cone, Conmi ssioner G bbs.

COWM TTEE MEMBER RANCHOD: Are you going to take
guestions on that presentation now or at the end?

COMWM TTEE CHAIR SCHARFF: Let's go to the end then
we'll take all the questions.

Go ahead.
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MR. VERNA: The first speaker for Scott's is going to
be Ray Gal | agher, the founder and owner of Scott's and the
person that was involved in negotiating this permt back in
1997 in the first place.

COW TTEE CHAI R SCHARFF: All right.

MR. GALLAGHER: Good norning, Conmi ssioners. M/ nane
is Raynond Gal |l agher and | would Iike to offer ny apol ogi es
for this situation and | would like to give you sone reasons
why the occurrence was happeni ng.

I n approxi mately 2011 we approached BCDC to inprove the
pavilion for public access and safety. W take it very
seriously that the facility holds 300 people and Fire and
ADA codes nust be net.

We admit that we did not conply with the BCDC
procedures before the inprovenents were nade. But BCDC was
not ignored, their staff was infornmed, there were many, many
nmeetings to try to resolve these issues. This does not
excuse Scott's for not getting the proper BCDC permts.

But the notivation was to inprove the pavilion for
everyone's use. Reduce the amobunt of time that the pavilion
was in a setup node. The pavilion's new walls created from
an 8 hour turnaround to a 2 hour turnaround. That's
removing the time that the facility was in a private node.

W al so were faced with the canvas doors and canvas

wal I s woul d not neet applicable fire codes at this day and
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age and we went to an all-alum num structure that was
fireproof.

BCDC s staff verbally agreed with Scott's in the
pavilion before the walls went up.

The Gty of QGakland has now approved all these changes
to the pavilion and in conpliance with the Minicipal Codes,
Uni form Bui | di ng Codes, Fire Codes. W take this very
seriously.

So BCDC has been involved. Once again, | admt that
the permt process was not conpleted before the work was
started.

Public access, | would like to give you a history.

In 1997 BCDC and Scott's and the Port of Cakland wanted
to bring nore visitors to the waterfront and turn the
Franklin Plaza, which was then a parking | ot and service and
garbage area, to a public place.

Scott's paid for the pavilion, paid all the taxes, paid
all the utilities, the maintenance, the inprovenents, so the
public got a huge benefit fromno public noney being spent.
And it has been acconplished, these goals. Hundreds of
t housands of people have visited the pavilion for public
events and private events over the past 20 years.

Scott's goal is to keep that alive but restaurants
cannot afford an $841,000 penalty. |If that is adopted, it

will be -- take very serious considerations whether Scott's
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enpl oyees, which we have here today, many of them have been
with us in excess of 30 years, will be reduced in benefits
and salary and it is questionable whether the restaurant can
survive that penalty.

When you | ook at retained earnings on a bal ance sheet,
those of you that are famliar with a bal ance sheet,
retai ned earnings are equity, not cash, and they are very
hard to convert fromone to the other.

So we were trying to pronote public access by making
the walls renovable and faster. W did acconplish that goa
but obviously we didn't acconplish the goal within the
jurisdiction of BCDC s approval .

By closing matter, | would like to continue to dea
with BCDC. W feel the resolution can be made. An
agreenent was nade prior to it being rejected by the ful
board. W feel that rejection was because of
m sinformation. Qur sales in the pavilion are approxi mately
$830, 000 a year and they took that as $830,000 profit. |
don't know how many of you have been in the restaurant
busi ness but | have been in the restaurant business for 51
years and we do not operate on 100 percent profit. The
profitability is somewhere in the nei ghborhood of 6 percent
if you are a very good operator.

So we would like to continue to bring people to Jack

London Square. W felt we have served the comunity. Wen
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the community reaches out to us to use the pavilion for
public events, whether they be the Anerica's Cup or whether
they be organizations that directly affect the citizens of
Cakl and, we have been generous with our use.

So we ask the Conmi ssioners to please kindly consider
this penalty. W would like to have closure, we would |ike
to nmove on and we thank you all for your tine.

COWM TTEE CHAI R SCHARFF: Thank you.

(Appl ause.)

MR. VERNA: M. lIgnacio De La Fuente is going to speak
for a few nonents because he was involved in the prior
agreenent that was entered into.

MR. DE LA FUENTE: Thank you very much. Good nor ni ng,
M. Chair, Conm ssioners. Thank you very nuch for the tine.
| think, obviously, | cannot say that | am happy to be here
again but |I'm here.

First, | really want to thank you, not only for your
commtnent to keeping our Bay avail able for everyone, but
being on the Cty Council for alnost 21 years and wor ki ng
with you, with BCDC and the Port of Cakland on many
different issues, that would be new parks on the waterfront
or that would be the dredging to make the Port nore
effective.

| am here as a friend of Scott's, a friend of Ray

Gal | agher. | have known the man for thirty-sonme years and |
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can tell you that I am-- | amnot getting paid to do this,

| amdoing it because | really believe that the agreenent

t hat we reached, the settlenent that we reached -- with al
due respect to your staff, 1'd like to comrend them but at
the sane tinme | would like to understand how havi ng spent

al nrost nine nonths on this nyself working with the staff and
many, many neetings and providing quite a bit of

information, not only on events and the private events and
the nonprofit events, but all of us collectively arrived to
that settlenment agreenent, to that stipul ated agreenent that
was in front of you. And very wisely and fairly you
approved that agreenent and unfortunately somethi ng happened
on the way to the bank between, between the Committee and
the full Comm ssion.

But | can tell you that that agreenent that your staff
recommended unani nously to you a couple of nonths ago, it
was the fruit of a lot of work and a lot of information that
was provided. So again, with all due respect, for now to
say, well now we're recomendi ng $840, 000 because the ful
Commi ssion rejected it, | don't think, | don't think it
makes any sense to ne.

Also the reality is that all of us know that for years
and years Jack London Square was, was not what it is today,
right? And a |lot of people worked very hard and a few

busi nesses stuck around and we worked with you to nmake the
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wat er nore accessible for people, right? And Scott's
restaurant was one of those few, actually, that stuck
around, invested the resources, provided jobs for a couple
of hundred famlies that will be inpacted this.

And that is sonmething that is, in my opinion, is the
result to what's happeni ng throughout nmany of our cities,
right? So obviously now Jack London Square is nore
attractive, nore people conme. There's new businesses,
there's actually new investors that invested their noney and
purchased the land in Jack London Square and the Port and
manage the real estate for the Port and they have all their
interests, right? Now that things are looking a little bit
better, now we're saying, well, you know, we want to, we
want be able to use that too, so it's not fair for Scott's
to use that pavilion. Even if they're not saying it -- sone
people actually said it at the last neeting, right? To ne
that's the undercurrent of what's happeni ng here.

But | think that wi sely you reviewed that agreenent
that we reached with your staff a couple of nonths ago. And
again, fairly you kind of valued the anpunt of the
vi ol ati ons and approved that agreenent unani nously.

W here, as M. @Gllagher stated, we really believe
that we've got to, obviously, go back to work and do what we
do best, which is not only having events that are private

events, but nonprofit events.
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| would Iike to challenge the fact that private events
and nonprofit events are the sanme. The reality is that
that's what we are here for, that's why you are the
Comm ssion, right? To provide access to the water for
everyone. And we are trying to figure out ways to do it.
The Gty of Qakland, the Port of QCakland, many people are
trying to figure out how to bring people back to the water.
And we did. | think that when you | ook at the hundreds
of thousands of people that have conme to those events in
Jack London Square, that now they recogni ze the water, now
t hey know where the restaurants are, now they know t he
i nprovenents that we are nmaking, that you are making. |
think that that's what | believe is the m ssion.
So again, speaking with your staff and negotiating with
your staff and | ooking at the violations that they have.
And I"'mgoing to -- | think that Mchael will speak to that.
But when you |look at that it's really not only unfair, but
at the same tine | think it's, it mght be part of a new
approach to fines, a new approach to penalties, a new
approach to trying to make sure that the water is protected.
And we want to be part of that because we have been
there for 30 years. W are not a person to just cone and
leave. | think Scott's is probably the ol dest restaurant in
Jack London Square. Pescatore is already closed; so many

t hi ngs are happeni ng.
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And | think that hopefully you will go back to not only
t he recommendati ons that you nmade before but go back to see
that it is a fair settlenment, that it is -- our ability to
go back to work and our ability to make sure that we wl|
conti nue keeping that public access.

You know what? One of the things that maybe in
closing, | didn't want to take that nuch tine, but I amvery
sure that sone of you have been at the pavilion and sone of
you m ght have been at events at the pavilion. And I think
that when | | ook at sone of the charts and when | | ook at
sonme of the pictures and all of that, |I will invite you
really to go and use by yourselves or as a group and j ust
wal k in any day, with the pavilion up or with the pavilion
down. And when you wal k Jack London Square you can assess
for yourself if it is really, it is really sonehow
preventing the access for people, right?

Because | think that, again, | understand that it's
many busi nesses there that sonehow and in sonme way or
anot her inpact our ability to nove. But neverthel ess, |
think that that's -- the key is, how do we bal ance and how
do we continue bringing people to the water? How do we nake
our busi ness successful to provide jobs? How do we want to
make sure that the reputation of Jack London Square, the
Port and the City of Oakland and attractive busi nesses

remai n there?
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And | can tell you that when | | ook at those nunbers of
$841,000, to ne it is absolutely sonmething that | don't
think is, it's not only not fair but | don't think it's
justifiable. And I think that -- | hope that we can
finalize -- maybe not finalize because, again, you
recommend, then it goes to the full Conm ssion. But at sone
point we've got to really understand how difficult it is to
do business and that all of us are in the sane, have the
sanme goal, providing public access for our waterfront in
Jack London Squar e.

So | really want to thank you very rmuch for having the
courage last tinme to review your staff's reconmendati on t hat
took nine nonths to put together and believes that it was a
fair, a fair agreenent and that's the reason why you
recommended it and | hope you do the sanme. Thank you very
much for your tine.

(Appl ause.)

COW TTEE CHAI R SCHARFF: Thank you.

MR. VERNA: Good norning. M nanme is M chael Verna.
am counsel for Scott's Restaurant and Ray Gall agher. W'l
try to keep ny coments much briefer than our Statenent of
Def ense which filled up 40 pounds of binder because there's
a nunber of |egal issues here that we have to contend with
" m hoping that we don't wind up in court to contest them

The goal here is to find a resolution.
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In fact, we thought we found one four nonths ago.
| gnaci o just explained how the staff recommended $250, 000
for the very sane violations we are here tal ki ng about; that
this Comm ttee unani nously endorsed that $250,000 fine,
whi ch even at the tinme was historic for the type of
violations, it did not involve polluting the Bay, it did not
i nvolve bay fill, et cetera; and those were rejected by the
full Comm ssion.

The problemis that the full Comm ssion rejected it
based on a m sunderstandi ng of the actual information of
profitability that Scott's has been nmaking. There were sone
ot her issues but that was the primary issue that was
di scussed at that Comm ssion hearing.

And | think it's inportant for us to circle back and
try to | ook at the evidence because since the Comm ssion
nmeeti ng that occurred, we have supplied nine years of profit
and |l oss data for Scott's to staff, we have produced every
single event contract for all the events at the pavilion.
And these nunbers are irrefutable, it's all based on the
ReServe accounting software that Scott's maintains. And
what it shows is quite sinply that Scott's has made not hi ng
cl ose to the anobunt of noney that the Comm ssion thought it
was nmaking in net profits to arrive at this decision to send
it back to staff and ask for $250, 000 nore.

Before | get to the nunbers let me just restate,
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$250, 000 was adopted by this Conmittee unani nously on

Oct ober 20th, 2016. Sonehow on Decenber 19th, two nonths

| ater, that norphed into $841, 000 by staff, wi th nothing
happeni ng i n-between other than the full Comm ssion having a
m sunder st andi ng of the facts. That's not right.

Now | et's tal k about the facts. The actual profit.
This is all based on data that has been provided to staff
and they have had for a long tine.

The actual annual pavilion sales. And we know the
pavilion sal es based on the contracts that we have for the
pavilion itself, those are all special events as opposed to
the restaurant sales, is $660, 000 per year for 2008 to 2016.
That's gross sales. That's not noney in the pocket, that's
gross sal es.

The profit margin is 4.653 percent. W'd like it to be
6 percent like Ray said but the cold, hard reality is that
Scott's during that period of tine it was 4.653 percent.

What does that nean? The average annual pavilion net
profit for those nine years was a neasly $30,751. That's
for the pavilion. |If there is overuse of the pavilion it is
not generating any significant net profit to Scott's, that's
for sure.

And by the way on the overuse issue, to the degree
there were events where the pavilion was encl osed beyond the

73, all of those were charitable events. Even many of those
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that are part of the 73 are charitable events. | don't see
how it is in the public interest or in the charter of the
BCDC to try to not have charitable events at Scott's. And
in fact this Comm ssion even approved in that stipulation
back in Cctober that they could have nore events, up to 124
events; that was part of what this Comm ssion approved as
wel | .

So what does it nmean when we only nake $30, 751 in net
profits? It means that the staff recommendati on of $841, 000
is 27 times the annual net profit we make fromthe pavilion.
More noney than we have nade in profit on the pavilion since
it was built in 1997. That's absurd.

And as M. @all agher explained to you, there is no
$841, 180 sitting in some account at Scott's. This penalty
i f inmposed, or anything close to this penalty if inposed,

j eopardi zes the jobs of people that are sitting here, it
j eopardi zes Scott's as an ongoing restaurant and it

j eopardi zes the entire Port -- the entire Jack London
Squar e.

Let us not forget that before Scott's paid for and
built the pavilion with the BCDC s, in this partnership with
the BCDC, Franklin Plaza was a parking |ot and a garbage
dunpster area. Now it's been converted into an incredibly
nice public area that has brought tens and hundreds of

t housands of people down to the waterfront that never would
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have been there before.

That is what this Comm ssion should be doing is
pronoti ng public access and not inhibiting the public access
and that's what Scott's has been doing. W want to continue
that in a partnership going forward and not have
antagonistic litigation and arbitrary penalties generated in
order to squeeze Scott's and put themin a position where
they are unable to continue with that partnership.

Now t here has been a | ot of discussion about public
access. Here is a photo of the area. On the left,
obviously, is the pavilion, it's in the open configuration;
on the right is Kincaid's. As you can see, and anybody t hat
has been down there can see, even when the pavilion is
closed it's not like public access is prevented or people
cannot get to the waterfront, there's plenty of ways to wal k
over to the waterfront around there.

Here is what the enclosure | ooked |ike before 2013 when
the inmprovenents were made. These are the canvas walls.

What's inportant to keep in mnd here is since public
access seens to be the issue of greatest concern here, since
we have not polluted the Bay and not changed the water
course, have not filled the Bay or anything |like that and
it's public access, then the question is: Ckay, what public
access is the pavilion preventing based on the changes that

have been made that were unpermtted, right?
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And if the argunent is, as | understand it, that when
the walls are up that's preventing people fromhaving a
sense of openness, then the issue is, how long does it take
to set up the walls and how | ong does it take to take down
the walls, both before and after?

And what you find is that before we nmade the
i nprovenents, with the canvas walls, it took 4 hours to set
up these canvas walls, very labor-intensive, it took 4 hours
to di sassenble the canvas walls. The average event tine was
4 hours. Before the newwalls were put in, unpermtted we
acknow edge but discussed with BCDC staff, before the walls
were put in, 12 hours of tinme the pavilion was out of
commi ssion for public use.

Now with the retractable walls, nmuch nore attractive,
obviously safer, better exit by the way for energency exits
as opposed to having canvas flaps. Wat is the situation
now?

Wth the sliding netal segnents it only takes an hour
to close them it only takes an hour to open them back up
and you have a 4 hour event tine again. Wat is that? Six
hours. You have cut the amount of tine that the walls are
up by half because of the installation of these walls. And
| suggest to you that's exactly why staff had no probl em
with the retractable walls when there were di scussions

before they were actually built, the main concern was the
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metal entry doorway; which we have agreed and agreed nonths
ago to renmove and replace with a exit systemwth the
retractabl e door system

So what does this mean in practice?

Well, for the canvas walls at 12 hours of tinme to set
up, take down and have the event over 73 days that are
permtted, that's 876 hours that the pavilion was cl osed.

Because of the installation of the new sliding netal
wal | segnents, even though there have been, on average, 8
days nore, 81 days of days when the pavilion was closed than
before, it only takes 6 hours that it's closed, which neans
you' ve got 486 hours it is closed, even with nore usage.

What does that nean? It nmeans these pavilion
i nprovenents have added over 16 days of public access per
year by having these retractable walls in place. These
retractable walls are not inhibiting public access; they are
i mprovi ng public access and these figures are indisputable.

Now t here has al so been di scussi on about the status of
the i nmprovenents that were made. And one thing that is --
two things that are very inportant since the last tine this
matter was before you in Cctober that have changed:

One is Scott's now has, it did not have in Cctober but
now has, building permts issued by the City of Oakland that
has approved all of the structural inprovenents they nade

and approves for the renoval of the netal entry door frane
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and approves of the installation of a retractable door in
pl ace of that netal entry door frame for exit. That is a
bi g change in circunstance frombefore. W are noving
forward, we are trying to resolve these things.

So what has the City of Cakland actually approved?
They have approved all of the things, the sliding netal wall
segnents, the storage, the roof extension; and they have
al so said that this is CEQA-exenpt so we don't have any
problens there. 1It's a done deal insofar as the Gty of
Cakl and is concerned. And they are ones that have to
enforce the Fire Code, the Building Code, et cetera, right?

Now, what we have al so done, another significant change
from Cctober, is applications were submtted, Marc nenti oned
it earlier, this week - it took a while to put all this
i nformation together - to the BCDC on behal f of both the
Port and Scott's to amend the existing permts to have the
BCDC follow formto the City of Cakland. If all of this is
okay with the City of Cakland we were hopeful it would be
okay with BCDC staff. W don't know why it wouldn't be,
there are no codes that the BCDC staff has to enforce and
the Gty of QGakland is enforcing those codes.

So what we have done is tried to nove the process
forward to enpower the BCDC and its staff to resolve this
and get cl osure because now they have permts in front of

them And if we can resolve these permts, get themissued,
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resolve a civil penalty back at the $250,000 | evel that this
Comm ttee had unani nously adopted before, then we can nove
on and keep this private/public partnership alive and keep
Jack London Square noving the way it is as opposed to

j eopardi zi ng j obs.

Now | have to say that there is an issue here,

M. Zeppetello raised it and we hope not to be in a position
where we have to raise it in court, but there is an issue
here as to whether or not Scott's even needs these anended
permts, and that's based on this concept of a substanti al
change in use.

Now under the CGovernnent Code, | won't get too |egal
but under the Governnent Code the BCDC only is allowed to
require a permt if there has been a substantial change in
use of any structure. GOCkay? That's what the lawis.

Has there been a substantial change in use of any
structure from 2012 when we had canvas walls and in 2013
when we had retractable walls? The answer is, no, the usage
is the sane. It was held for events and banquets before, it
is held for events and banquets now.

Has t he occupancy changed? No. The sane nenbers of
the public, whether they be private parties or they be there
at a charitable event are attending those functions.

Are the types of events changing? No.

So there is a significant |legal issue as to whether or
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not these permts are even required.

But we have, in an effort to try to nove the process
al ong and get to closure we filed the application for that.
And we are told that the BCDC staff has not only reviewed
them but they said they would get back to us in 30 days or
soonit. W are hopeful that that process can be noved
al ong because we see no reason why those permts would not
be issued, especially if we can have a closure with respect
to everything else in this matter.

Now, there has been nention made by M. Zeppetello
about the penalties and how this penalty, even though
adm ttedly apparently is the highest penalty in the 50 year
history of BCDC, that it's warranted under these
ci rcunst ances.

And | suggest to you that clearly cannot be the case.
The fact is, that based on the 50 year history of BCDC, the
next - hi ghest civil violation, the next-highest civil penalty
for a violation that did not involve wildlife, that did not
i nvolve the Bay, that did not involve fill, all the things
here, unpermtted construction, failure to do paperwork,
overuse of a facility, was $45,000 to the Cty of Redwood
City; after that it was $35, 000.

Sonehow t hat has now been norphed into $841, 180, which
is a figure which we suggest is an over-counting of a nunber

of different violations. |In fact, $440,000 of that $841, 000
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is being hit for every day of overuse back 16 years, okay.
BCDC has known, we have a letter from BCDC back in July of
2000 aski ng about overuse and they didn't do anything about
it, staff didn't do anything about it for 16 years. There
is a point at which this doesn't make a | ot of sense and
doesn't withstand review.

So just insofar as the anmount of this penalty vis-a-vis
other civil penalties that have been issued for non-Bay
fill, non-environnental, non-wildlife violations. W are 20
times nore, it makes no sense.

Now let's put this in context with respect to all
penalties. Anything. Anybody that has been putting sludge
in the Bay, any penalty at all. W are still, still four
ti mes higher than any ot her non-contested penalty. Point
Buckler 1'"msure you're all very famliar with because that
was recently; but that is being contested. As | understand
it that is in Solano County Superior Court right now on a
petition for wit of mandate. So what is the next one that
has actually be tested and that has been accepted and is not
subject to still review? The next-highest is $220, 000,
$210, 000 over the history, the 50 year history of the BCDC
And Scott's is now being hit by staff's recomendation of
four times that for these violations?

Al we ask here is that the punishment fit the crine.

M. Gallagher has very clearly stated that he adnmts

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O N W N B O © 0 N o 00 M W N R O

52

m st akes were nade, we admit m stakes were nmade. There was
unpermtted construction. W can have a dispute over

whet her or not we exceeded the 73 day use limt based on how
you define 'private' which is undefined in the permt. But
the bottomline here is that all of these things are
remedi al .

The only thing that the BCDC staff structurally wants
us to renove is the netal entry door franes and we will do
that. W now have a permt to do that and to two reinstal
retractable walls that have an energency exit door and we
have a City of Oakland permt to allow us to do that.

So there is not much nore that Scott's can do than we
have al ready done and we would sinply ask you to defend the
unani nous deci sion that you canme to back in QOctober, that
staff recommended to you in October, of a $250,000 or |ess -
because $250,000 is even nore than anybody el se has paid -
and to submt this back to staff so that they can process
our application and we can have cl osure.

Scott's wants what BCDC wants. W want people to cone
to the waterfront. They have been successful at it for 20
years. This partnership should not be blown up. Thank you
very rmuch

COWM TTEE CHAI R SCHARFF:. Thank you.

(Appl ause.)
M5. GALLAGHER: Good norning. | just want to reiterate

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O N W N B O © 0 N o 00 »h W N L O

53

sonme of the things that Mchael Verna said but |I also --

COWM TTEE CHAI R SCHARFF: So could you say who you are?

M5. GALLAGHER: OCh, Liz Gallagher; I'mso sorry.

| want to comment on sonmething that Marc said about the
| ast few years. | took over as President in |ate 2014.
Since 2014 to date | have tried to work with Adrienne.
have kept -- the first year | kept it within 73 days. |
told my staff, you can't go over, we don't want to be
violating any longer. | took the car away that they were so
upset about fromthe extravaganza, | said, you will never
see this again. | said, we will do whatever you want. W
will renove -- | tried to settle this.

| do admit that in 2016 we went over by 3 because |
t hought we had a deal. | thought we had a deal where we
woul d pay our punishnent, we would get nore, we could nove
on and the public could benefit by us having nore tine to
have events in a city where there is so limted -- there are
limted venues of that size that can accommobdate fund
raisers like OM that we just had this week. Were el se
could they go at that size? The Marriott? 1Is the Marriott
going to give thema donation |like ny dad does? Probably
not .

So | just feel like he is being punished, we are being
puni shed because there are a few people that, you know, it

seens to nme they're jealous. You know, |I'm speaking from ny
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heart, | apol ogi ze for what was done before | got there.

But | in the last two years have worked with Adrienne to
make sure we didn't violate that permit and I was a little
shocked when Marc stood up and said it's still going on, so
| just wanted to conment to that.

| also want to conment to the whole public access
guestion. You guys can see from M chael's slides that right
now with those walls not only does it |ook better for the
event but it gives the public nore tinme during the day.

The public doesn't really use it at night. The public
uses it at night to do things like do drugs. It's not
really a place where there is a lot of lighting so you don't
really want the public hanging out at night, nor would they
want to.

And the other point is Jack London Square is several
bl ocks and has beautiful venues to | ook at the Bay from
this is not really one of them it's just not. | nean, it's
t he garbage area of Scott's and Kincaid's.

| just hope that you guys will reconsider the fine
because in all honesty, whether or not they believe our P&L,
that's the truth. | pulled it right out of our accounting
system \Wether or not they believe the nunber of events, |
pulled it right out of our event tracking system W are
being called -- | nean, basically that we're |ying.

| want this to be done, ny father wants this to be

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O D W N B O © O N o 00 »h W N R O

55

done, these people that work for us, that benefitted from
sonme of the extra parties that we did because they have
famlies. These are the people that are going to suffer.
It's just hard for ne to put ny head around it. | w sh we
woul d just settle this. W were willing to take the other
deal just to nove on and not be violating our permt any

| onger and | just really hope that we can get through this.

So | think that the four hours that is now given back
to the public should be considered a part of the 73 because
if 73 -- you know, the amount of time that the pavilion is
actually up nowis half the tine and the public can enjoy it
during the day. And as | said, maybe not so nuch at night
but during the day they are able to sit there.

And we do open it up to the other tenants. W have
Sungevity that conmes and has a town hall there and we cl ose
the pavilion - we charge themto do it but we close it and
they are able to use it. W are not approached very often

with people that want to use it but we have never said flat-

out, no.

Again, | apologize that we're here. | prom se as we
nove forward that | will be nore diligent in follow ng the
permt to the letter and | hope that you guys will nake a

decision that can get this to resolution. Thank you.

(Appl ause.)
COMWM TTEE CHAIR SCHARFF: So M. Verna, | think your 30
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m nut es are about up.

MR VERNA:  Yes.

COW TTEE CHAI R SCHARFF: So the Port now.

MR. SAFRAN. Good norning. M nane is Joshua Safran, |
am an attorney and | have been asked to help defend the City
of QGakland acting by and through its Board of Port
Comm ssioners in this proceeding.

By way of a little bit of background, | worked for the
Port for six years and went back into private recently. And
one of the jokes when | was at the Port was that ny
portfolio as Deputy Port Attorney was all the weird cases,
so guess who got called for this enforcenent proceedi ng?

And | use the word "weird" with a little bit of hunor,
but also in the context of I want to wal k you through the
Port's view of the conplaint and the way that it names -- of
BCDC s conplaint and the way that it names the Port in that
we view it not only as inappropriate for the Port to be
named but, quite frankly, in addition to being inappropriate
to being absurd on a literary, Joseph Heller, Catch-22 |evel
of absurdity. And if you'll stick with ne for a couple of
mnutes in the very limted anount of tinme | have | think
that you will understand a little bit nore why we have that
per specti ve.

So first off, BCDC, to be clear, is seeking over

$800, 000 from Scott's and it is al so seeking over $800, 000
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fromthe Port on the theory that we are jointly and
severally liable. So if Scott's and the Port can't agree on
who pays what or if Scott's is financially insolvent the
Port pays it all. Nowthe Port is not a private party, the
Port is a public agency, and all of its noney actually

bel ongs to the State of California, which the Port holds in
trust for the people of the State of California.

To give you a sense operationally of how nuch $800, 000
is: The Jack London Square area is part of the Jack London
| mprovenent District, it's a special business district in
the Gty of QGakland. The Port pays into that to provide for
a team of what are call ed Anbassadors but they're
essentially mai ntenance workers that roamthe area nmaking
sure that there's no safety problens, abating graffiti,
pi cking up trash and all that kind of stuff. The Port pays
$100, 000 a year to provide that service, so $800,000 is
ei ght years of the public's benefit for that service -
that's just one exanple - that the Port would have to divert
from ot her funds.

And it is very curious to us that BCDC feels that it is
appropriate and inportant that state nonies essentially be
removed from one pocket of the state and put into another
pocket of the state. It doesn't nake a | ot of sense.

And part of the reason it doesn't make a | ot of sense

is as, you' ve heard fromyour own Chief Counsel, there's
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essentially three reasons why BCDC has chosen to go after
the Port.

The first two reasons are here:

One is that Scott's - Scott's, a private for-profit
restaurant and not the Port - overused the pavilion for
restaurant events. There is not even an allegation that the
Port had any involvenent in that or had any, you know. W
don't hold restaurant events, we are not a restaurant.

The second reason is that Scott's, not the Port, nade
sonme i nprovenents without a permt. The Port didn't do
t hose i nprovenents, the Port didn't have know edge of them
And as you see, when the Port did have know edge of themthe
first thing they did is report themto BCDC to take
Enf or cenent action, which BCDC waited many years to do.

So we don't believe that there is any | egal basis

what soever to nane the Port as a respondent. The only
response that we have heard from BCDC s Chief Counsel is the
one you heard today, which is: Yes, our name is technically
on the permt because we are the underlying | andowner.
There is no | anguage where the Port agrees to be held joint
and severally liable, there is no | anguage in the permt or
anywhere el se that requires that the Port make any paynents
or assune any liabilities on behalf of Scott's.

And the argunment that we heard today from Chi ef Counse

were references to basic background contract |aw that may be
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found in the Gvil Code, the codification of the English
Common Law. And you know when you are an enforcenent agency
and you are seeking as the basis of your enforcenent the
Engli sh Cormon Law that you may have a little bit of an
enforcenment problem So it is our position that there is
absolutely no | egal basis to go after the Port.

But let's step aside fromthe | egal basis for a nonment.
You are, after all, a public agency like the Port and you
nmust consi der policy considerations in everything that you
do, just as the Port does.

Even if BCDC had the | egal authority to go after the
Port, why would it? They know who the offender is. 1In this
case Scott's is alleged to be an of fender of the overuse and
non-permtted construction. Scott's is a financially
sol vent business, it has a well-respected place in the
Cakl and community. It is not |ike some m dni ght dunper who
showed up on Port |ands and dunped a bunch of toxic sludge
and drove away in a pickup truck with no license plate. W
know exactly who is alleged to have conmtted the
violations. So there is certainly no requirenent, even if
BCDC coul d, that it should nane the Port. So we ask the
guestion: Way? Wiy nane the Port?

The second i ssue which BCDC s Chi ef Counsel doesn't
consider a gift of public funds, but as a policy

consideration it's inmportant: Wiy woul d any public agency

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o B~ w N P

N NN N NN R R R R R R R R R
O N W N B O © 0 N o 00 »h W N R O

60

use public noney to pay for a private for-profit
restaurant's all eged bad acts? What would be the public
policy behind that? W don't see one.

And the last point, which is also kind of renmarkable to
me, is that throughout this process BCDC s counsel and staff
has treated the Port just |like any other sort of private,
you know, party who doesn't really understand the way that
the |l aw works and is runni ng cowboy, which is the opposite
of the way that the Port has conducted itself.

And t hey must have known that the Port is obviously
going to defend itself. And when public agencies go to war
agai nst each other there are repeated studies - including a
big study in California in 2008 - that whenever public
agencies go after each other the only parties that is
guaranteed to lose is the public because both agencies waste
their precious staff resources, their noney. |'mhappy to
say that private |lawers may enjoy that but there is no
benefit to the public in this process and it erodes public
trust and goodwi Il in both agencies.

The third reason that is listed for this conplaint
agai nst the Port is the strange notion that the Port did
sonmet hing wong by not granting a permanent easenent in this
area. Now, Chief Counsel has pointed out or attenpted to
point out that it is not necessarily a pernmanent easenent,

it's only an easenent that lasts as long as this permt
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|l asts, and the permit is indefinite and potentially infinite
but it doesn't have to be pernmanent.

That's fine, we don't care about the nuance. The point
that the Port does care about is in the legislative grant
fromthe State of California to the Cty of Cakland, which
was through the City's charter put in the hands of the Port,
has a 66 year limtation. So fine, if it is a 68 year
permt, if it's a 50 year permt it really doesn't matter,
the point is we can't go over 66 years.

It is remarkable to us. The State Lands Commi ssion is
the Trustor, nmeaning they are the agency that put this |and
in the Port's hand as Trustee. Chief Counsel has conceded
the State Lands Comm ssion | egal conclusion, their
determ nation, is that we are limted to 66 years in these
ki nds of easenments. W cannot refuse to follow the |egal
instruction of the Trustor of the very lands that we are the
Trustee. |It's a bizarre request.

And the idea that the Port and out of public trust
funds woul d be penalized even $30,000 for conplying with the
law, and in this case specifically I was the Deputy Port
Attorney that dealt with the former Deputy Attorney General
Joe Rusconi who has indicated that if he nust we can drag
hi m ki cki ng and scream ng and he'll cone in and swear under
penalty of perjury, this was the guidance we received. W

have the statutory |anguage which we rely on, on its face it
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appears clear. W agree with the Attorney Ceneral's Ofice.

And quite frankly, as you'll see a little further, part
of the absurdity is you are forcing us to be in a position
where we have the state agency who oversees our funds and
our lands and the Attorney General's Ofice telling us one
t hi ng, BCDC di sagreei ng, which they have the right to do.

And in 2014 and again this year we invited BCDC to sit
dowmn with the Attorney General's Ofice and the State Lands
Conmmi ssion to cone to sone kind of reasonabl e accommodati on
because, quite frankly, we don't care. W don't have a dog
in this hunt.

W already view this area as being part of the public
access easenent for the Square. |In fact, there is a public
access easenent for this area, not particularly for this
4,500 square feet, but that covers that entire Square. |If
you go there it is part of the Jack London Square common
area. There is no private leasehold in this area. It is
absolutely part of the Port's mssion to ensure public
access. And we have said again and again, we will provide a
66 year easenent.

The other thing that is inportant here is in 2014 when
t hi s Gui dance canme down, both fromthe State Lands
Comm ssion and fromthe Attorney General's Ofice, by
coi nci dence we were dealing with the Regional Board, with

East Bay MJUD and BCDC who all at about the sanme tine, the
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early sumrer of 2014, were all demandi ng permanent easenents
for various different projects on Port |ands. And our
response to all of the three agencies was the sane: 'Hey
guys, sorry, sorry, we're stuck with the 66 year
restriction.” | have letters of the sane date going both to
East Bay MJD and to John Bowers at BCDC

And East Bay MJD and the Regional Board, their response
was: 'Well, let us see the statutes, we're going to take a
| ook at them' They both canme back and said, 'Yeah, this
seens like a fair argunment, we get it, the AGs Ofice is
advising. You can't alien any interest for nore than 66
years. Let's negotiate a resolution that works for both
agencies.' And we said, 'Geat.’

East Bay MJD negotiated with the Port for a couple of
nmont hs on a nunber of things on an easenent and guess what ?
They came up with | anguage that worked for us and it worked
for the Attorney General's Ofice that said, at the end of
66 years the Port could make a finding that this land is no
| onger needed for public access. But unless the Port
specifically makes that finding there is an evergreen
provi sion where it will automatically renew for another 66
years. That worked for us, it worked for East Bay MJD, it
wor ked for the Attorney General's Ofi ce.

Wen we attenpted to have this conversation with BCDC s

counsel at the tinme, their response was conpl ete
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i ntransi gence and obfuscation. 'No, it has to be a
dedication that lasts as long as this permt, which my be
eternal, we don't know. Sixty-six years is conpletely
unacceptable, we won't settle for anything less.' |It's

i mportant that | enphasize that because our interactions
with, quite frankly with all due respect to BCDC s counsel
over the years, has been one of child and parent. The Port
has been tal ked down to, the Port has been disrespected, and
quite frankly, the Port has been treated with an

i nperiousness that no permttee should have to deal w th but
particularly not a public agency who is holding in public
trust for the people of the state of California these | ands
and t hese funds.

COMWM TTEE CHAIR SCHARFF: | just want to rem nd you you
have about anot her 10 m nutes.

MR. SAFRAN. Ckay, |'Il be briefer than that,
hopeful | y.

The | ast issue, why we have such a problemwth this
grant of pernmanent easenent requirenment is that one of the
things that the Port has to do -- the Port is not in the
restaurant business, it is not in the hotel business. The
way in which it has to incentivize private parties |like
Scott's to come in and invest their noney into inproving the
Port's | and, how do you incentivize someone to do that?

Well they conme in and they say, 'Look, a bank is not going
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tolend to us on a five year lease in order to build this
property. W need at |east 30 years, we want 60 years.' So
in Scott's case they have a 54 year |ease, which was the
anount of tine that they needed in order to get a return on
their investnent.

So what is the Port's protection fromany bad acts that
t hese tenants m ght take? Well that protection is we have
in every |ease an indemity and defense provision that
basically says, 'Hey, if you guys do sonething wong, if you
cause sonething to go wong and sone agency |i ke BCDC cones
after us for what you did, you ve got to protect us. You
have to say that you are willing to wite a check to cover
t he whol e amount and you're going to defend us.'

Wel |l guess what? Scott's is using this very basis that
the Port wouldn't grant a permanent easenment and that we did
sonet hing wong and that we owe $30,000 to deny al
responsibility for any indemity, any defense of the Port.
The Port is now conpletely on the hook absent a court order
or Scott's agreenent that they will indemify and defend us.
So it's sabotaging our relationship with our tenant and our
ability to be protected.

That's just the inappropriate part.

| want to go very quickly, in the spirit of Joseph
Heller, to the absurd part. And | have put in a WKkipedia
definition of what a Catch-22 is, which is the basis of the
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book of the sane name, which is:
"A paradoxical situation in which a solution

i s inmpossible because of a set of inherently

contradictory and absurd conditions.”

And | would posit to you in the very |limted anount of
time that | have that the Port is stuck in the mddle of
sonme kind of weird Catch-22, Helleresque Catch-22, in six
di fferent ways.

The first is that it was the Port that investigated
Scott's unlawful construction and reported it to BCDC
itself. The Port was the whistleblower. Yet BCDC didn't
take any action for years and years. And when it finally
does take action it blanes the Port for the very acts that
it reported.

The second Catch-22: The Port attenpted to do
everything it could inits very limted capacity as a
| andl ord, not as an enforcenent agency, that Chief Counsel
in his response to our Statenent of Defense says, with no
basis, that the Port was in a better position to enforce
t han BCDC because we were the | andl ord.

No. The only renmedy that the Port has against a tenant
is whatever its lease allows. In the Port's |leases it says
that it can send a |letter denmanding that tenants such as
Scott's cure and correct and that they have 15 days to do

that cure and correct.
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However, if there is a circunstance where it can't be
remedi ed that quickly, so long as the tenant, such as
Scott's, is making good faith efforts on processing a
remedi ation of that violation - in this case working with
BCDC to get a permt - the Port is estopped, is barred from
evicting or taking any action agai nst Scott's.

And because of BCDC s sl ow and | uxuriant pace of years
and years of negotiating with Scott's in good faith the Port
remains waiting for its opportunity to enforce under its
| ease. But it should be noted that the Port sent no | ess
than 9 cease and desist demands to Scott's, sent a Notice to
Cure, which was the trigger for the Port's ability to send
the Notice of Default, which it also sent in 2013, paving
the path for the Port to be able to go into Superior Court
and get an injunction against Scott's to shut them down as
fast as the Superior Court would nove.

But it was BCDC that sabotaged the Port's ability to
enforce by rolling out five years of negotiations w thout
taking any -- without having any teeth in its enforcenent
process, allowing Scott's to claimthat it was proceeding in
good faith to cure violations. And fromwhat | can tel
Scott's has been negotiating consistently with BCDC for five
years, leaving the Port hol ding the bag and unable to do
anyt hi ng about the violations.

The next Catch-22 is the one that | have already
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di scussed, which is on the one hand we are being told by the
powers that be that we have a 66 year |limt. BCDC refuses
to accept that reality and, inportantly, refuses to even
negotiate or work with us in any way to acconmodate our

| egal restrictions, is demanding that we do sonethi ng
illegal and seeking $30, 000 agai nst us for not doing
sonmething illegal.

The next Catch-22 | have al ready discussed, which is
our indemity and defense which is being sabotaged by BCDC s
conpl ai nt.

The fifth Catch-22: W feel it is very inportant that
we point out to you that East Bay MJD and ot her agencies
were reasonable in working with the Port on the 66 year
easenment and we feel it is very inportant that you
understand that Scott's is refusing to i ndemify and defend
t he Port.

Yet, however hel pful that evidence is to us and believe
it is helpful, BCDC s Chief Counsel has now tw ce objected,
doesn't want you to hear that information, has attenpted to
censor the information that you get by formally objecting to
our reference to these facts.

And from our perspective this is inportant because it
not only is ridiculous but it highlights -- we were given 30
days over Christnmas and New Year's to respond to a conpl aint

after five years of dithering and inaction and are being
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accused of submitting | ate evidence in violation of BCDC s
regul ations. This highlights for us the ongoing probl em

t hat we have where BCDC s counsel and staff treats us with
impunity and really isn't solution-oriented, is not focused
on finding a resolution, which is all that we want, all that
Scott's wants and should be all that BCDC wants.

The last and in many ways this is the nost inportant.
As you'll see the next slide is our proposed resolution.

Wiy are we stuck on this --

M5. THRELFALL (FROM THE AUDI ENCE): Pl ease put down the
signs so that we can see.

MR SAFRAN: | won't conment on that.

Wiy are we stuck as a co-pernmittee on this permt?
This isn't our pavilion; this isn't our project.

COW TTEE CHAI R SCHARFF: | agree.

Just hold on a second.

(Addresses nenbers of the audi ence holding up signs) If
you could put the signs down. Because if they can't see the
screen that's really interfering with their --

COW TTEE MEMBER ADDI EGO. | assure you, we have read
them al | .

COW TTEE MEMBER TECHEL: We've seen them

COW TTEE CHAI R SCHARFF: And we've seen them

SPEAKER ( FROM THE AUDI ENCE): Thank you.

MR SAFRAN: The Port doesn't want to be on this
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permt. The reason that the Port is stuck on this permt,
whi ch as Chi ef Counsel pointed, out was severed, it's a
separate stand-alone permt. The reason that the Port is on
this permit is because BCDC insisted that it be on the
permt.

Even before there were any violations this has been a
maj or headache for the Port. The Port has limted staff,
limted resources and it has bizarre requirenments |ike,
Scott's submits records to the Port. The Port then takes
t hose records and subnmits themto BCDC. Wiy is the Port
stuck as a mddleman in this situation and then, of course,
bl aned when anyt hi ng goes w ong?

So our first proposed resolution; and there are two of
thembut this is our preferred:

BCDC has threatened or suggested this before. Just
revoke this permt. W're done, we don't need to be in the
m ddl e of this.

It conpletely resolves the enforcenent issue, all of
t hese probl ens go away.

There is no likelihood of future enforcenent issues
because this will just be public access, dedicated to public
access and not hi ng nore.

It is consistent with BCDC s policy and practi ce.

If its enforcenment action is to revoke the permt,

great, revoke the permt. It allows greater public access
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and it takes this insufferable role of the Port as m ddl eman
out of the equation.

As part of that the Port is not going to be making any
paynents out of public trust funds on behalf of Scott's or
anybody el se and that is a deal-killer for us.

But if this is something that will work for the BCDC
Enf orcenent Commttee we strongly and heartily recomrend
that this be the approach as the sinplest, cleanest,
gui ckest way of resolving this dispute that rages on and on,
consunmi ng public resources, staff tine and noney.

The alternative resolution if it's inportant to BCDC -
and | don't know why it would be - but if it's inportant to
BCDC and they refuse to revoke the permt that they have
threatened to revoke on multiple occasions, fine. |f BCDC
determnes that it is really inportant that Scott's continue
using this pavilion however often it uses it, we don't want
to be in the mddle of it.

Renove the Port as a co-permttee and the speci al
ci rcunst ance where Scott's can put up a bond or whatever
else. This will allow greater accountability of Scott's to
BCDC. BCDC can directly nmonitor what Scott's is doing, we
don't have us in the mddle. This problemof the lag tine
of Scott's giving sonmething to us and then our guy being on
vacation and taking his nmanagenent |eave for two weeks and

t hen being dinged for not forwarding it fast enough.
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And in that circunstance the Port woul d absol utely
stand by its past commtnents of providing a 66 year
easenent, however negotiated, simlar perhaps to what we did
with BCDC, to allow absolute public access to this area. W
are happy and fine with providing that easenent or sone
variation thereof. But again, under the circunstance that
there woul d be no paynents out of public trust funds.

So | think that's all the tinme that | have. There's a
bunch nore slides here that are informational and provide a
ot of, I think, inportant background including from
statutes, fromletters, fromthe | ease, that explain how we
got here and why we think it's a bad place to have arrived.
But we will |eave you with the resolutions proposed and we
t hank you for your tine.

COWM TTEE CHAI R SCHARFF: Thank you very nmuch.

(Appl ause.)

COW TTEE CHAI R SCHARFF: So now we will turn to the
Comm ssion for questions of either the Port or Scott's or
BCDC

COWM TTEE MEMBER G BBS: Could |I ask two procedural
guestions?

COW TTEE CHAI R SCHARFF:  Yes.

COW TTEE MEMBER G BBS: W are scheduled for 9:30 to
12:30. Are we intending to stick to that schedul e?

COMWM TTEE CHAI R SCHARFF: Yes, we are.
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COW TTEE MEMBER G BBS: So it is over at 12:307?

COWM TTEE CHAI R SCHARFF: That's the plan.

COW TTEE MEMBER G BBS: Ckay. Second, | amnot quite
sure how we got from $250,000 to $841,000 and | would |ike
soneone fromthe staff fromBCDC to kind of explain that as
best you can based on the public record and everything el se.

MR. ZEPPETELLO Yes, just briefly. The $250, 000
figure was a negotiated settlenment. The $841,000 figure was
generated by | ooking and counting the violations and addi ng
them up and applying a dollar anmount per violation.

You know, one of the concerns that the Conm ssion
expressed was that the $250,000 figure appeared to be
arbitrary and I think, frankly, it basically was, it was a

negoti ated nunmber. Scott's said, 'W're paying too nuch,’

we said we needed nore, we finally after -- and then the
i ssue that Scott's said, 'W'll pay nore if you support this
anmendnent for additional days.' So it was a horse-trading

exerci se. Wereas when we went to do the violation report
we prepared those penalty charts and cane up with nunbers
and counted the violations and the nunbers canme out where
t hey cane out.

COW TTEE CHAI R SCHARFF: M. Zeppetello, | had a
coupl e of questions as well.

So you sat up there and tal ked about if we did it from

January 2012 the fine would be $565, 000.
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MR. ZEPPETELLO Right.

COWM TTEE CHAI R SCHARFF: And January 2012 was -- what
was the significance of that date?

MR, ZEPPETELLO Well January 2012 was when Scott's
first approached staff about replacing the canvas walls. |
believe it was actually Decenber of 2011. And it is also
approximately a year or a year and a half fromthe begi nning
of the enforcenent action.

COW TTEE CHAI R SCHARFF: kay.

MR. ZEPPETELLO But it was really based on when this
all sort of started.

COWM TTEE CHAI R SCHARFF: And the January 2013, what
woul d be the basis for using that date instead?

MR. ZEPPETELLO The basis for that was again that it
was -- that was when the unauthorized construction started,
it was Decenber of 2012. So that's when the other
viol ations, the unauthorized construction violations
occurred, January of 2013.

COWM TTEE CHAIR SCHARFF: | amalso really concerned
with the ability to pay here. So basically Scott's nakes
$565, 000 | think was the nunber, close to it, on an annual
basi s, was tal ked about.

MR. ZEPPETELLO Right.

COWM TTEE CHAI R SCHARFF: Wien we |l ook at that ability

to pay, | nean, that would be 100 percent. [If the fine was
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$840,000 it would be one and a half tinmes their entire
annual income for the year. Wen we |look at ability to pay
does that go into it? How do you view ability to pay, given
t he $565, 000, on a fine?

MR. ZEPPETELLO Well one of the aspects, | nean, the
pavilion profit we think is too narrow a factor, just
| ooking at the profit. | mean, the ability to pay really
| ooks at the corporation and its assets and liabilities and
income. So annual net profit is a factor.

You know, M. Gall agher comrented on the issue of what
does it nean on a bal ance sheet to have retai ned earnings of
$5 million, he says it nmeans equity. Wen | was in private
practice in alawfirmit meant we had noney in the bank.
There is a receivable -- they have a note receivabl e that
appears to be from another corporation for $6 nmillion.
don't really know what these nunmbers nean for Scott's, they
can speak to it better than | can.

COWM TTEE CHAI R SCHARFF: And finally, do you have any
comments on the Port? The Port's conments were basically,

t he $30, 000, they're stuck between a rock and a hard pl ace
is basically the essence of their presentation, and they
shoul dn't be liable for anything else. First of all, should
Scott's be liable for the $30,000 that the Port hasn't
recorded the easenent? And you yourself sort of indicated

that there seens to be a dispute with the Attorney General's
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O fice regardi ng whether or not they can record this
easenent. It seens that that's an unclear issue here.

MR, ZEPPETELLO  Well | guess a couple of points.

Wth respect to whether Scott's should be responsible
for that. W nmade the point that there should be a covenant
and both parties should sign, but it does seemclear that it
isreally the Port that is raising this problem

The issue of -- the Port's counsel tal ked about when
gui dance canme down and the |egislation. He hasn't provided
or | don't see -- | read the provision and | don't see the
problem \When | spoke with State Lands | didn't have that
docunent in front of ne. They were talking in generalities.
Ms. Tiedemann is here fromthe Attorney Ceneral's Ofice,
she can coment. W weren't in party to any of these
conver sati ons.

COWM TTEE CHAI R SCHARFF: Anyone el se?

MS. TIEDEMANN: M. Chair, | don't want to interfere
with the Comm ssioners' ability to ask questions but before
t he Conm ssioners ask questions that tend toward
del i berati on we shoul d perhaps hear fromthe public.

COW TTEE CHAI R SCHARFF: So we will hear fromthe
public but we can't ask the questions until we close the --
once we close the public hearing we can't really ask
guestions of -- because that was nmy understanding last tine

we net. So | think we will hear fromthe public. W are
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not deliberating, we are asking questions.

MS. TIEDEMANN: Al right.

COM TTEE CHAIR SCHARFF: That's my ruling, 1'll stick
with it.
COW TTEE MEMBER G BBS: | have anot her questi on.

COW TTEE CHAI R SCHARFF: kay.

COMW TTEE MEMBER G BBS: On the ability to pay. So for
counsel for Scott's and Scott's.

In the presentation it has average annual pavilion
sal es.

MR. VERNA: Right.

COW TTEE MEMBER G BBS: And profit margin and the
average annual pavilion net profit. And so you are basing
the ability to pay on what conmes fromthe pavilion?

MR. VERNA: Yes. The violations -- of the $841, 000 and
change that is being asserted agai nst us, $449,000 is based
on conput ati ons of overuse going back for every day for 16
years, okay. So if half of the -- and the remaining
violations are with respect to inprovenents of the pavilion.
So it is all pavilion-related, there is no i ssue about the
restaurant.

So it seens to ne that if the claimhere is related to
the pavilion and if the full Comm ssion was of the
under st andi ng, whi ch apparently they were, that the pavilion

was generating $800,000 a year, that we needed to make sure
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with nine years of profit and | oss statenents and nine years
of events statenents and nine years o bal ance statenents

t hat BCDC appreciated that that's not the fact, we don't

make -- Scott's doesn't make very much noney on the pavilion
at all. Alot of the tinme is donated as well to the
pavi l i on.

So since the issue is related to the pavilion we
focused on the pavilion. It still doesn't deal with the
ability to pay issue because there are other expenses that
conme out of that.

COW TTEE MEMBER G BBS: | understand why you chose to
focus on the pavilion. But unless |I'm m staken, the
permttee is not the pavilion at Scott's, the permttee is
actually Scott's Restaurant.

And so to use an anal ogy, we made a very nmmj or deci sion
to give a permt to the Exploratoriumdown here on the San
Franci sco Waterfront. They have a café, they nay even have
sonme outdoor events and outdoor seating. And if there's
violations there | don't think it relates, we only fine them
on the receipts that they have fromthe café, we would | ook
at their ability to pay fromthe entire operation

So could you provide us the actual conparable figure
for the entire operation? Because | think that is rel evant
to your ability to pay.

MR. VERNA: We have al ready done that.
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COW TTEE MEMBER d BBS: Ckay.

MR. VERNA: This is a conputation based on the pavilion
usage because that is what we are being pursued for is the
pavi | i on.

COW TTEE MEMBER d BBS: Ckay.

MR VERNA: But | think the discussion, | haven't
averaged them but it's sonmewhere around $500, 000 or
$530, 000 or sonething, is the profit of Scott's Jack London
Square. There are other expenses that conme out of that
profit.

COW TTEE MEMBER G BBS:  Sure.

MR. VERNA: That is not noney that goes into Ray
Gal | agher's pocket. There's corporate expenses, there's
ot her things that are involved there.

But even so, at $841,000 that's a year and a hal f, at
$500,000 that's an entire year's profits. You can't run a
restaurant and pay all your profits out to the BCDC and keep
all these peopl e enpl oyed.

COW TTEE MEMBER G BBS: | don't think any of us are
unsynpat hetic to your argunents but | think we do need to
| ook at the entire operation, not just the pavilion.

MR. VERNA: Fair enough. All those materials have been
supplied, we didn't hold back anything on the profit and
loss. | distilled it as best | could for this short

present ati on.
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COW TTEE MEMBER RANCHOD: Thanks for the
presentations; this is all helpful information. | have a
coupl e of questions for Scott's and then for the Conm ssion
staff.

s there any dispute by Scott's that the State has
i ncurred about $83,000 in costs and nore than 1,100 hours of
staff tinme on this matter?

MR. VERNA: We have no way to know t hat, we have been
provi ded no information that supports that. They' ve said
that, | have no way to evaluate that. Wat | can say is
that any tinme that has been expended since Cctober, if the
full Comm ssion had adopted the agreenents that we entered
into, we wouldn't have any of that tinme expended. And we
had no, Scott's had no control over that.

COWM TTEE MEMBER RANCHOD: |'ve read that in your
brief. You also said in your brief that Scott's Jack London
Seaf ood has currently roughly $5,000 cash on hand.

MR VERNA: That was as of the tinme we wote the brief,
the end of Decenber, yes.

COW TTEE MEMBER RANCHOD: So is that statenent neant
to indicate Scott's ability to pay? That seens |like a very
di fferent nunber from other nunbers that have been provided.

MR. VERNA: Well, the profits, the cash on hand is what
you woul d have to use to wite a check, okay. So we didn't

have, Scott's doesn't have a | ot of cash on hand. Profit
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nunber is an accounting mechanismthat tells you what your
over head, what your total sales are | ess your expenses and
that comes out with a figure. But that noney is comng in
and going out all the time to pay salaries, to pay for your
cost of food, to pay your rent and everything else. So the
cash flow issue is a problem

And if | could, the reference to the bal ance sheet and
retai ned earnings that has been made by Chi ef Counsel makes
no sense whatsoever in the real world insofar as how Scott's
oper at es.

COWM TTEE MEMBER RANCHOD: Ckay, thank you. Can you
just clarify, that statenent says 'currently has roughly
$5, 000 cash on hand.' That was as of what date?

MR. VERNA: When was that? January 23rd?

MS. GALLAGHER: Sonewhere around there.

MR VERNA: Yes, sonewhere around when we filed that.

COW TTEE MEMBER RANCHOD: And is it correct that at
the tine that we had the proposed settlenent before us a
coupl e of nonths ago, part of that resolution that you were
urging the Enforcenent Commttee to reconmend to the ful
Commi ssi on included a paynent of $250,000 in a |unmp sunf®

MR. VERNA: M. Gllagher was going to pay it out of
hi s personal savings, to advance it on behalf of the
restaurant. The restaurant can afford it. That was the

negoti ated --
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COWM TTEE MEMBER RANCHOD: So Scott's was prepared
t hr ough what ever neans to make a paynent of $250, 000 at that
poi nt ?

MR VERNA:  Yes.

COWM TTEE MEMBER RANCHOD: Ckay. And is it correct --

MR. VERNA: Yes, we were willing to stand by the deal

COW TTEE MEMBER RANCHOD: Is it correct that as was
stated in one of the declarations that you submitted, and |
believe also referenced in slides that were shown by
Comm ssion staff, that you had nade a proposal to resolve
this in Decenber that included a | unp sum paynent of
$300, 0007

MR VERNA:  Yes.

COW TTEE MEMBER RANCHCD: Ckay.

MR. VERNA: The restaurant couldn't afford it. W are
trying to find resolution. $300,000 is still six tines nore
t han the second- hi ghest fine that has ever been levied for a
non- Bay vi ol ati on.

COWM TTEE MEMBER RANCHOD: There is a statenent in page
12 of the Proposed Cease and Desist and G vil Penalty O der
that states: "No other business within BCDC s jurisdiction
has so flagrantly, extensively, and know ngly violated the
terms of its Permt and the McAteer-Petris Act.”

Do you disagree with that statenent?

MR. VERNA: | have no way to know all of the violations
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that are out there involving BCDC permts. Wat | find
incredulous is that the alleged violations of Scott's and
the admtted violations of Scott's are the highest and nost
significant violations in the 50 year history of BCDC

COW TTEE MEMBER RANCHOD: Thank you.

| have a few questions for staff. On that matter, can
you clarify that statenent, no other business within the
jurisdiction? Over what tine period does that involve and
who is making that assessnment on behalf of staff?

MS. KLEI'N:  Commi ssi oner Ranchod, there are -- nost of
our public access areas are not subject to dual use. This
private use, we haven't seen the use of the public access
area be abused in this regard in nmy career or in any of the
records that | have reviewed during ny work.

COWM TTEE MEMBER RANCHOD: How | ong have you been at
BCDC?

M5. KLEIN: Since 1996.

COWM TTEE MEMBER RANCHOD: A couple nore questions for
staff. There is an inplication in the presentation that the
statute of limtations does not run. | know that the
proposed penalty of $841,000 is going back a nunber of
years. |1'mgiving you a hypothetical now In the event
that the violations went back to 1985 would it be the
staff's position that you could run the penalties all the

way back to that point for purposes of calculating a
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proposed penalty or is there sone limt?

MR. ZEPPETELLO Well the point on the legal issue is
that the cases have held that the statute of limtations in
the Code of Civil Procedure don't apply in admnistrative
enforcenment actions. You know, | think going back in tine.
Utimately we acknow edged when we brought the proposed
settlement to you in Cctober that there were sone equitable
issues wWith going back in tinme and that's why we -- that was
one of the reasons that we negotiated a settlenent.

| argued and believe that the respondents haven't nade
a case that these penalties should be barred by |aches or
uncl ean hands or waiver. But | do recognize and staff is
recogni zing the disconfort, for want of a better word, that
the Commttee or the Conm ssion nay have in going back in
time and going back in tinme to 1985 would be, you know, even
a nore difficult stretch. So, you know, that's why we
proposed for your consideration a few alternatives to take
that into account w thout waiving our |egal argunent and
position that they haven't nade those --

COW TTEE MEMBER RANCHOD: Under st ood, okay. And you
gave us a couple of options going back to running the
penal ti es back to January 2012, January 2013. Have you al so
done the cal culation, a version going back to May 2013 when
BCDC issued its first enforcenent letter?

MR. ZEPPETELLO W did not, primarily because it was
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difficult to sort of parse these things m dyear so we just
did them on an annual basis.

COWM TTEE MEMBER RANCHOD: Ckay. And then ny final
guestion is, could you respond directly to the request or
suggestion by the Port that a resolution with respect to
their responsibility and liability here could be revoking
the permt, or in the alternative, renoving the Port as a
co-permttee?

MR. ZEPPETELLO  Well, one option -- the Comm ssion had
a matter | ast year where co-permttees wanted to split a
permt. |If Scott's and the Port were to conme in together
with this permt anmendnent or a nodification of this permt
anmendnent to take the Port off the permt, if they were to
agree to do that, then we woul d process that request.

If the Port were to be taken off the permt then the
permt would need to be nodified to give it a term co-
extensive with the lease to Scott's. | think that we'd have
to think internally and tal k about the issue of the fact
that the Port is the underlying property owner. But if the
| ease term | believe it goes to 2041, if we had a permt
that went to 2041 the issue there would be the permt would
require everything to be taken down and the property
restored to its current condition unless the permt were
anended so it would bring the whole nmatter back to a new

Comm ssion in 20 years to eval uate whether the pavilion
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shoul d continue to exist or to evaluate the terns and
condi tions based on a new and anended | ease.

It's possible to do that but we wouldn't feel
confortabl e doing that unilaterally in response to an order.
| think that the permttees, at least initially, should
propose that as a permt amendnent.

COW TTEE MEMBER RANCHOD: Thank you.

COW TTEE CHAI R SCHARFF: Conm ssi oner Techel .

COW TTEE MEMBER TECHEL: Just a couple of questions.
Again, the process is going to be the sane as it was before?
W will make findings, make a recommendation and it will go
to the full BCDC Comm ssion?

MR. ZEPPETELLO Correct. And we have tentatively
schedul ed that for April 6th, the first neeting in April.

COW TTEE MEMBER TECHEL: | think for all of us we need
to be there.

COW TTEE CHAI R SCHARFF: Yes, we do.

COWM TTEE MEMBER TECHEL: What is the history of the

public pavilion? | sawthe sign, the lighted up sign there
that says 'public pavilion' and so it just led me -- what's
the history? | think you m ght have nentioned it earlier.

M5. KLEIN. Applications are brought forward to you for
consideration. So in '96 the Port and Scott's approached
BCDC, as they've described. Qur job is to analyze the

project consistent -- to find it consistent with the | aw and
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the policies. The project was found consistent with the
restrictions placed on the private use of the pavilion and
the inmprovenents to be nade available to the public.

The Port manages the use of the pavilion when it is in
public use node. So all of its tenants, including Scott's,
are supposed to get prior approval fromthe Port for any
activities that take place in the pavilion, be they private
in the case of Scott's, or public in the case of anybody
el se who may wi sh to use the pavilion

COW TTEE MEMBER TECHEL: kay. So fol ks other than
Scott's have access to the pavilion?

MS. KLEIN: Yes. There are other events such as a
farmers market, novie night, dancing, that the Port's
property nmanager has worked very hard to pronote the greater
use of Jack London Square.

COW TTEE MEMBER TECHEL: kay. The first action that
we took, was the Port part of that first action? | don't
recall that.

MR. ZEPPETELLO Yes they were, they were a party to
that stipul ated order.

COW TTEE MEMBER TECHEL: Okay. That's it.

COWM TTEE MEMBER ADDI EGO.  Thank you, Ms. Techel.

| wanted to start off by maybe an apology is in order
because | was unable to make the full Conm ssion neeting, as

were a couple of others, and so we were unable to be part of
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that discussion and | think that's unfortunate and certainly
it won't happen again.

But earlier about an hour and a half ago we heard from
M. De La Fuente and he challenged ne to renmenber going to
Jack London Square. And he said, if you' ve been to Jack
London Square and the pavilion you would recognize that it
is a nodest inmpact to the public access. And indeed it is
because it creates a problemfor the view

COWM TTEE CHAI R SCHARFF: Commi ssi oner Addi ego, what we
are really trying to do is questions. W wll do
del i berations and comments next.

COW TTEE MEMBER ADDI EGO.  Just give me one nore minute
and 1'Il bring that question around.

So the nodest inpact to the public access. M question
for our staff is, we have |l anded on a $1, 000 per day penalty
for the public access violations, the flagrant and
extensive. And they are and | don't want to see, | don't
want to see any of those be washed away. But do we have the
ability to nove to the low end of the penalty? |In other
words, instead of $2,000 on the high or $1,000 on the
m ddl e, $10 per day; is that within our purview?

MR. ZEPPETELLO Yes, it is within your purview. The
penalty statute says the penalty can be between $10 and
$2, 000 per violation.

COW TTEE MEMBER ADDI EGO. | do have one question |
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need to understand on that point before going in that
direction; | really need to understand the spirit. It was
Ms. Liz Gall agher who spoke who said she took control in
2014. There seens to be a disconnect in what we are trying
to acconplish here, Ms. Gallagher. You said you were
willing to pay the fine if you went over the limt three
times in a year, and | certainly don't think it is the
spirit of what we are trying to acconplish here with public
access that you see the $2,000 penalty as an ability to use
the space over the limt. Ws that, was that it?

M5. GALLAGHER: |'msorry, I'mnot follow ng what |
said that you m sunderstood.

COW TTEE MEMBER ADDI EGO.  You nentioned that you went
over by three tinmes in one year.

M5. GALLAGHER Right, in 2016.

COW TTEE MEMBER ADDI EGO.  And you woul d be okay with
payi ng the penalty?

MS. GALLAGHER: Well, | don't know that | stated that
exactly, that's not what | neant.

COW TTEE MEMBER ADDI EGO. Pl ease, please restate

M5. GALLAGHER: | said that the penalty that we were,
that your committee agreed to, $250,000, that we were -- we
knew we did wong, we knew we overused and we wanted to
explain why it was overused, because there's a | ack of

facilities in QGakland. And we admt that the permt, we
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didn't follow the rules.

COW TTEE MEMBER ADDI EGO. | guess what |'m | ooking for
is, is it just your belief that going over by three tinmes is
not a major infraction or you would be willing to pay sone
penalty with it or are you going to stay within the letter

of the agreenent?

M5. GALLAGHER: | amwlling -- | want to.
COWM TTEE MEMBER ADDI EGO. | just needed that
assurance.
M5. GALLAGHER: | really, really want to. W did 73 in

2015. And when we were negotiating, nost of 2016 we had
extra days. So | told ny sales force, book a couple nore,
we're going to get extra days, we're going to get through
this, and then we go to the full commttee and no, we're
not .

COW TTEE MEMBER ADDI EGO. That's good to hear.

M5. GALLAGHER: So then I'min violation. But | just
-- I"'ma rule fol | owner

COW TTEE MEMBER ADDI EGO:  Ckay.

MS. GALLAGHER: Had | known --

COW TTEE MEMBER ADDI EGO  That's all | needed to hear.

M5. GALLAGHER  Ckay.

COW TTEE MEMBER ADDI EGO  You're a rule follower,
we' ve established that.

And then finally, M. Gallagher, | needed to know where
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you were com ng from because at sonme point you were going to
bal ance this fine nmaybe closing the restaurant or maybe by
dealing with the conpensation and benefits of your

enpl oyees? | nust have heard w ong.

MR. GALLAGHER: No, sir. This agreenent that was
reached, | was going to reach into nmy savi ngs account and
pay the fine conpletely of ny own noney.

COW TTEE MEMBER ADDI EGO. Ckay, it's good to hear
that. And I'msure --

MR. GALLAGHER: | was going to do that because the cost
to continue this dialogue that seens to be a conversation in
di scord at many tinmes. Not blam ng anyone, it just is a
very conplicated issue. W were willing to reach into our
pocket, pay the noney and settle it.

If it goes to $841,000 that's a deeper pocket and then
there woul d have to be other decisions nmade and they coul d
affect the wherewithal of the restaurant and the enpl oyees,
unfortunately.

| operate this business for the use of the public and
for the benefit of ny enpl oyees and managenent. | am
basically retired. |1 am 70 years of age and | have been in
busi ness 51 years. This is the first tine | have been
before a court of law or a jurisdiction like this. | would
like to seek resolution. | think it benefits everyone,

i ncl udi ng the public.
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COW TTEE MEMBER ADDI EGO:  Thank you

COW TTEE MEMBER G BBS: One nore question. So | think
we are spending a lot of times with Scott's. | think it's
inmportant we try and reach a global resolution to the extent
that we can. And | think we are going to have the
deli berations later and I'Il have remarks in two areas. One
is the nature of public access and the second is the
procedural and organi zational issues surrounding the
rel ati onship and the fines and everything.

But there is one question in regards to the access.

And | think I have signaled ny position before in earlier
neetings. | ama fan of Scott's. | live in Al anmeda, | have
been to a ot of events, we can talk about that in a mnute.
And | think that the nore access to Jack London Square the
better and I think you guys are key to that.

So what is your outer Iimt that you would like in
terms of possible events or days per year? | think that's
sonmething that is inportant for our deliberations.

MR. DE LA FUENTE: During the tinme that we had these
several discussions with staff and negotiations with the
staff we | ooked at actually the nunber of events and the
type of events. And our position has been that we arrive to
the nunbers or wanted to stay to the letter of the |aw,
right, so it was 73, 20 years ago. Cbviously, as you

stated, Jack London Square has grown.
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So we're going to stay within what we agreed to. So
that's how we came up with 104 events for private events and
20 nonprofit events. Actually it's the only restaurant that
actually really does nonprofit events. But we understood
that. So when we were not able to achieve resolution
think that M. Verna sent the letter of Decenber. | think
he increased the amount to $300, 000 and | think reduced sone
of the days to make it nore palatable to BCDC. The issue
was too many days so we reduced the nunber of days, | think,
to 104 total, | believe, and $300, 000.

So we believe that it is in the best interest of
Cakl and, the best interest of Jack London Square to have as
many events as possible. But we understand the issue of the
public access and | think that that's the reason why we
proposed 104.

COW TTEE MEMBER G BBS: Ckay. But | can ask that in a
second, |'masking you right now Is it $365,000? Wat is
it and then we'll tal k about the environnental or |ogistical
or other obstacles. But fromyour perspective, Scott's,
what is the nunber in an ideal world that you would like to
see?

MR. DE LA FUENTE: A hundred and twenty.

COW TTEE MEMBER G BBS: A hundred?

MR. DE LA FUENTE: A hundred and twenty. That's what

we proposed.
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COW TTEE MEMBER d BBS: Ckay.

MR. DE LA FUENTE: | think that 104 for-profit events
and the 20 that we agreed to then you approved. To us
that's a workabl e nunber of days that will work for
everyone.

COW TTEE MEMBER G BBS: Ckay. So we could, we could
go forward with that?

MR DE LA FUENTE: Just one nore -- could I?

COW TTEE MEMBER G BBS: (Go ahead.

MR. DE LA FUENTE: Just to highlight what M. Verna
explained. The reality is it nore days and nore tine that
is open, that is accessible to the public because of the
mechani sns that we install ed.

COW TTEE MEMBER G BBS: [|'ve got it.

MR. DE LA FUENTE: That's a key and | don't think the
staff really spent that nmuch -- give that too nuch credit
when t hey negoti at ed.

COW TTEE MEMBER G BBS: So to BCDC staff, is there
sonme nunber of days at which either the environnent becones
t hreat ened or public access becones degraded? Wat is the
upper limt?

MR ZEPPETELLO  Conmi ssioner G bbs, the direction that
we heard fromthe Comm ssion on Novenber 3rd was to separate
the issue of increased days fromthis enforcenent

proceedi ng; so our position at this point is that it is 73
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days until it goes back to the Commi ssion and until staff
has an ability to analyze it. But it is really a decision
for the Comm ssion, not for staff, and it is not before us
t oday.

M5. TIEDEMANN: | would al so point out that the
previ ous stipul ated order provided that staff would
recommend to the Comm ssion a certain nunber of days for
private pavilion use but it did not conmt the Conm ssion to
anything in that regard because neither this Conmttee nor
staff can amend the provisions of the existing permt. And
| would echo M. Zeppetello's comments that the
Comm ssioners were quite concerned about including as part
of any agreenent or Stipul ated Cease and Desist Order a
l[imt on what staff can recommend for a permt amendnent.

COMWM TTEE CHAIR SCHARFF: So | was going to wap this
up and say | have one question, really, which is: Before us
is the Proposed Cease and Desist Order; and on that Cease
and Desist Order we have heard a | ot of conplaints about the
amount of the fine. But we also have to recomend the
entire Cease and Desist Order and parts of that. So | guess
| was going to ask Scott's counsel if any of the conditions
were -- if there were any of those conditions that he w shed
to cormment on in ternms of in opposition to then?

MR VERNA: Wl .

COW TTEE CHAI R SCHARFF: Briefly.
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MR. VERNA: | don't have it right in front of ne. The
maj or issue, | will say this, the major issue is that |ast
time we had a stipulation with the Cease and Desist Oder it
was the paynent of a fine and then subject to, as
Ms. Ti edemann nentioned --

COWM TTEE CHAI R SCHARFF: Well let me just go through
them qui ckly then. There is the provide public access
i nprovenents required by the permts. Any issue with that?

MR VERNA: No issue with that.

COW TTEE CHAI R SCHARFF: | understand there is an
issue with recording the legal instrunment, that's not on
you.

MR. VERNA: W don't have any control over that.

COWM TTEE CHAI R SCHARFF: There is providing the
pavilion event schedul e.

MR. VERNA: We have no problemw th that.

COWM TTEE CHAI R SCHARFF: There's submt conpl eted
application to anend the permt.

MR. VERNA: W' ve al ready done that.

COW TTEE CHAIR SCHARFF: Al right. And then
conpliance with the Permit Exhibit A CGuidelines.

MR. VERNA: That would be the 73 and we will agree to
go to 73.

COMWM TTEE CHAI R SCHARFF: And there is no storage or

equi pnent or unaut hori zed use of public access areas and
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there was the planter renovals.

MR. VERNA: The planter renovals are fine. | want to
make sure we are clear on what they nmean by where the
storage is. It's been where it's been for 20 years.

COW TTEE CHAI R SCHARFF: kay.

MR. VERNA: As long as that's not -- The problemwas it
was going to be subject to -- pay the fine and then subject
to BCDC staff approval of the permt. That was a problem
it doesn't get us closure. Wat we are trying to get is
closure, get it all done at once. Sonebody nentioned the
word 'global.' That's what we want. And now that the staff
has our permt application we'd like it to be processed and
have that resolved along with the penalty.

COW TTEE CHAI R SCHARFF: (kay, thank you. Al right.

So now we will conme to the public and you will have --
Let's count this. Everyone is going to have 30 seconds.

The first person is Seth Korsneier to be foll owed by
Kel I y Hodgi ns.

MR. KORSMEIER: M nane is Seth Korsneier, | am one of
t he managers for Scott's. | work over on the other side of
the tunnel and | have constant people, especially when this
was brought to |ight on the news, that came up to ne and
said that they woul d never have gone to Jack London Square
had it not been for the events, both nonprofit and for-

profit events, that were held by Scott's in the pavilion.
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Once they got there, their nenories of Jack London
Square was it was a dunp. The nenories nowis that it's a
great place to go to bring their famly. The views that are
there, they could not believe that that was such an
obstruction. There is so nmuch area there.

| just want to reiterate that nmany, many people have
come up to me and said they would not have even gone to Jack
London Square if it wasn't for those events that were held
there. Thank you.

(Appl ause.)

COWM TTEE CHAI R SCHARFF: Kel |l y Hodgi ns.

M5. HODA@ NS: Good norni ng, Comm ssioners, counsel. M
name i s Kelly Hodgi ns.

| have been an enpl oyee for 20 years at Scott's and |
just want to reiterate what was said earlier this norning.
| want to attest to -- sorry -- that the substantial fine
that is being inposed would definitely jeopardi ze the
enpl oyees of the restaurant and it will also affect all of
our famlies.

Secondly, | would like to attest that the retractable
wal | s have cut down the tine to a quarter of an hour, as
nment i oned.

| would Iike to attest that Scott's is one of the few
facilities in the area that can accommobdate |arge conmunity

events and fundraisers and | amvery proud of what Scott's
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and M. Gl l agher and nyself can do for the community. And
unfortunately we do have to turn away fundrai sers because we
are limted to 73 events.

Lastly, not as an enpl oyee but as the public sector,
want to attest that in the 35 years that | have worked down
in Jack London Square --

COMWM TTEE CHAIR SCHARFF: |'msorry, that's tinme.

M5. HODA@ NS: Ckay.

COWM TTEE CHAI R SCHARFF: |If we could have Stephen

Lewis to be foll owed by Tom Louderback. |If you could line
up a little bit. And after Tomwe' Il have Sandra.
MR S. LEWS: It seens |ike we should harnonize over

the issues and the $841, 000 should go to M. Gallagher and
his i nprovenent and access to the Estuary. You can drive an
M 16 tank through the gap between the enclosures with the
wal I's up and the adjacent restaurant. Justice delayed is
justice denied and we have seen a | ot of delay and
obfuscation and who judges the judges?

(Appl ause.)

COW TTEE CHAI R SCHARFF: Tom Louder back.

MR. LOUDERBACK: Good norning. M nane is Tom
Louder back; | noved to Cakland in the early '80s, before
Scott's.

| know one thing about Jack London Square, Ray

Gal | agher was there when no one el se was there. Places
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woul d cone and go, the place was blighted. He always
mai ntai ned a very high standard, he al ways brought people to
OGakl and bef ore Gakl and was cool .

This level of this fineis just -- it's what is wong

with this country right now, it's governnment overreach. |

can't believe that -- no real harm has been done. There is
full access even when the pavilion is closed. 1've used it
nmysel f growing up in Cakland, |1've been to events. It's
unbelievable to ne that, yeah, well, Ray's a speci al
character but you woul d punish sonebody -- and | have to

believe there's got to be other notives behind this.

COWM TTEE CHAI R SCHARFF: Thank you; that's time.

MR. LOUDERBACK: Thank you.

(Appl ause.)

COW TTEE CHAI R SCHARFF: Sandra Threlfall, to be
foll owed by Naom Schiff.

M5. THRELFALL: 1'Il cede ny tine to David Lew s.

COWM TTEE CHAI R SCHARFF: W don't cede tine, everyone
gets 30 seconds.

M5. THRELFALL: \What?

COW TTEE CHAI R SCHARFF: We don't cede time. You can
either come up to speak or not.

MS. THRELFALL: You don't cede tine?

COWMWM TTEE CHAI R SCHARFF: No. You can either conme up

and speak or not.
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M5. THRELFALL: Public access is your job. A hundred
foot setback is your job. And for six-plus years no one did
your job and soneone made noney off it and it wasn't the
public. And for these nonprofit events that they shoul dn't
be counted, does that nean that they gave the whol e event
for free? | highly doubt it. This is a public place and
t he public deserves to have it back.

My nanme is Sandra Threlfall, | am Executive Director of
Waterfront Action.

COWM TTEE CHAI R SCHARFF: Thank you.

Naom Schiff to be followed by Keith MIler.

M5. SCH FF: Naom Schiff. | have only lived in
Cakl and since 1974. | have been to nany events, both at
Scott's and around Scott's, and yes, the pavilion bl ocks
access to the water views and it also feels like a private
pl ace. The enornous confusion here between hol di ng
nonprofit events and actual pavilion is a red herring and |
really urge you to think seriously about the ability of
people to use the space, which to ne is what's inportant.
Thank you.

COWM TTEE CHAI R SCHARFF:. Thank you.

Keith Mller.

MR MLLER Keith MIler, California Canoe and Kayak

| want to thank the BCDC staff and the Port of Oakland

for trying to do the right thing here and | actually support
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the Port's position at this point in tine to just rescind
the permt entirely.

| urge the BCDC to separate the penalty, separate the
enforcenment fromany further amendnents. The integrity of
BCDC is on the line right now and you guys need to be aware
of that.

You can borrow on equity, Ray. That's the end, thank
you.

COW TTEE CHAI R SCHARFF: Thanks.

Benjamin - sorry - K 1-B-CGT-HI, to be foll owed by
G na Longmre.

MR KIBCTHI: M nanme is Benjamn; | ama server at
Scott's Seaf ood.

| just want to say that any undue burden posed on
Scott's has real-life inplication to me and ny fell ow
coworkers over here. So | beseech the Conm ssion to nove on
the side of equity and reconsider and put a face val ue on
each burden inposed on Scott's. Thank you.

(Appl ause.)

COWM TTEE CHAI R SCHARFF: Thank you.

M5. LONGMRE: Hi, my nane is Gna Longmre and | had a
lot to say, actually, with regards to the philanthropy and
t he ki ndness and generous donati ons showed to ny
organi zati ons through Scott's, which are nunerous

nonprofits, but now |l feel the need to defend Scott's in
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what a | ot of people have said.

Nunber one, with regards to the public not being
allowed into the nonprofit events: That is conpletely
untrue. We offer, we open it up to the public and Scott's
has been a part of offering that out. They put it online,
they put things in front, everything is open to the public
when it cones to those events. So for the | adies behind ne
to also say that that is not sonmething that -- it's not for
public use, it's 100 percent incorrect.

In addition the venues, the food, anything that has
been given to us by Scott's is alnpbst discounted so it is
given at alnost a free rate.

COWM TTEE CHAI R SCHARFF: Thank you.

(Appl ause.)

COWM TTEE CHAI R SCHARFF: Chris McKay to be foll owed by
David Lewis. Chris MKay to be followed by David Lew s.

MR MKAY: Hello. | was the Harbor Master of Gakl and
Marina of Jack London Square from 2011 January to April of
2015. | during that tinme saw Jack London square go from a
very sort of desolate at night place to a lot of activity.
Scott's brought in tens of thousands of people, it added to
the community. | don't see that there is any di sadvant age
to bringing people to the waterfront and | think that the
way they were brought there by Scott's is beneficial to our

society and especially to Cakland. Thank you.
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(Appl ause.)
COW TTEE CHAI R SCHARFF: Thank you.

MR D. LEWS: Thanks, Conm ssioners. David Lew s,
Executive Director of Save the Bay.

| strongly support the staff recomendation. It very
accurately reflects what the full Conm ssion reconmended and
| would strongly urge you not to reduce the penalties as
suggest ed.

Because the Commission's permt integrity is on the
line here. This is a very inportant test case. Permts
apply to permt holders, whether or not they are venerable
busi nesses, bel oved individuals, politically connected,
weal thy, charitable or good to their enployees.

Scott's knows what this permt means. They can afford
| awyers and they have afforded | awers to read the fine
print. And they have been defiant in violating the permt
over a repeated period of time and you should not reward
them for that. Thank you

COW TTEE CHAI R SCHARFF: Thank you, David.

Kel |y Hodgins to be foll owed by Adrienne Kl ein.

M5. KLEIN: It's Steve Real.

COWM TTEE CHAI R SCHARFF: Onh, sorry, Steve Real, | was
confused too. Kelly Hodgi ns.

UNI DENTI FI ED SPEAKER: She al ready spoke.

COW TTEE CHAI R SCHARFF: She al ready spoke, all right.
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So Steve Real. Steve Real
M5. KLEIN. | received a tel ephone call on February 8
fromSteve Real. He stated he is a union man who supports

keeping jobs in Gakland. That $250,000 seens |ike the right
fine. He said BCDC isn't thinking right, we should be fair
and we are pushing it too far.

| informed M. Real that he could address you directly
in witing or in person but in the absence of hearing again
fromhimthat I would address his comments to you on his
behal f .

COWMWM TTEE CHAI R SCHARFF: All right, thank you.

(Appl ause.)

COW TTEE CHAI R SCHARFF: And now we return back to the
Commi ssion for deliberations but first | need to close the
public hearing. So first I'll close the public hearing.

COW TTEE MEMBER RANCHOD: Second.

MS. TI EDEMANN:  You can vote on that but then I would
like to comment on two |egal matters.

COMWM TTEE CHAI R SCHARFF: kay. So first we'll take a
notion to close the public hearing.

COW TTEE MEMBER TECHEL: 1'Ill nake that notion

COW TTEE MEMBER RANCHOD: Second.

COW TTEE CHAI R SCHARFF: Al in favor?

(Ayes.)

COW TTEE CHAI R SCHARFF: You wanted to comment on sone
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| egal matters?

V5. TI EDEMANN: Yes, two |legal matters.

First, a housekeeping matter, that this Commttee needs
to determine whether it will accept the additional evidence
submtted by the Port and renmenber to do that before you
make your deci sion.

Second, on the issue of the 66 year alienation
controversy. It is true that one of our office clients, the
Stat e Lands Conmi ssion, takes the position that the Port may
not record an instrunent that permanently guarantees the
publ i c access.

Rat her than hashing through that debate | have a
suggested solution and addition to the Cease and Desi st
Order. It is an addition to paragraph I1l1.H of the Cease
and Desist Order; that's on page 7 of the Proposed O der.
The suggested | anguage is:

The recorded instrunent may acknow edge the

66 year restraint on the alienation of granted

public trust lands. However, it nust affirmthat

so long as the permt remains valid the permttees

are required to have a valid recorded instrunent

guar anteei ng the public access required by the

permt and that a failure to provide that

dedication will constitute a violation of the

permt.
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Thank you.

COWM TTEE CHAI R SCHARFF: Thank you. And that woul d be
t he repl acenment of the | anguage that is currently there?

MS. TIEDEMANN:  No, it would be an addition to that
| anguage.

COWM TTEE CHAI R SCHARFF: (kay, so that would just be
an addition, got it. Al right, we'll return to the
Comm ssion. And could you wite that out for us?

MS. TIEDEMANN: | have it witten out.

COWM TTEE CHAI R SCHARFF: Can you pass it out?

MS. TIEDEMANN. | only have one copy.

Al so Comm ssioners should take this opportunity to
report ex parte conmunications on this matter.

COWM TTEE CHAI R SCHARFF: Any ex parte comuni cati ons?

COW TTEE MEMBER G BBS: | do have one to report. Sam
Lauter of the firm BMAL contacted ne on behal f of Scott's
| ate | ast week by phone.

COW TTEE MEMBER RANCHOD: None to report.

COW TTEE CHAI R SCHARFF: None to report?

COW TTEE MEMBER ADDI EGO.  No.

COWM TTEE CHAI R SCHARFF: And | have none to report.

Al right. So now we return to the Cormittee for
del i berations. Go ahead.

COWM TTEE MEMBER RANCHOD: | have a couple of questions

for staff on the various proposed penalty anounts you | aid
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out, specifically the option of going back to January of
2013. You stated that anmount, as you' ve cal cul ated, woul d
be $425,360. Can you clarify, does that include the

cal cul ation of $30,000 for the failure to record the | egal
i nstrunment ?

MR ZEPPETELLO  Yes, it does.

COWM TTEE MEMBER RANCHOD: Ckay. So if we were to
remove the $30, 000 amount it would reduce that anount by
$30, 000?

MR, ZEPPETELLO.  Correct.

COWM TTEE MEMBER RANCHOD: GCkay. And is it an option
for -- | guess let ne ask it this way: Am| correct in
understanding that with respect to that part of the proposed
penal ty whi ch has been proposed as $30,000 for failure to
permanent |y dedi cate and record the |egal instrunment, that
if that penalty was assessed over a period of 4 years
instead of 13 years and it was assessed at $10 a day i nstead
of $1,000 a day, that that total would then reduce to
$14, 6007

MR ZEPPETELLO. 1'd have to do the math.

M5. KLEIN. This violation is a single occurrence and
it caps at $30, 000, Conm ssioner Ranchod, so it's actually
assessed a penalty of $250 a day in the staff
recommendat i on.

COW TTEE MEMBER RANCHOD:  Ckay.
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M5. KLEIN: So at $10 a day it would take 300 days to
reach $30,000 -- 3,000 days.

COWM TTEE MEMBER RANCHOD: Right, okay. | think ny
math is right. So if we did it that way, if we |ooked at it
goi ng over four years, 2013, '14, '15, '16, that would be
1,460 days at $10 a day, it would be $14, 600.

M5. KLEIN. Ckay, I"'mwth you now, correct.

COWM TTEE MEMBER RANCHOD: Ckay. And can you al so
clarify with respect to the portion of the penalty that has
to do with the overuse of the plaza. Can you clarify? That
calculation in here is $98,500. But does that go back --

t he amobunt you had suggested if we go back to January 2013,
t he $425, 360, what portion is attributed to that part of it?

MR. ZEPPETELLO  Goi ng back to January 2013, the anpunt
for the unauthorized use of the plaza would be $14,500. So
you coul d divide that under our proposal at 50/50. But the
total nunber would be $14,500 for those violations.

COWM TTEE MEMBER RANCHOD: Ckay. So if we were to take
t he $425, 360, subtract the $30,000 for the failure to record
the legal instrument and subtract the overuse of the plaza
you woul d reduce that $425,000 by $30,000 and then anot her
$14, 5007

MR. ZEPPETELLO Correct, if you were not going to
charge anything for those violations, or assess.

COW TTEE MEMBER RANCHOD:  Thanks.
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COW TTEE CHAI R SCHARFF: Conm ssi oner Techel .

COWM TTEE MEMBER TECHEL: In the presentation you gave
us as you tal ked about the ternms of the Proposed Order cease
and desi st provisions one of themis may -- part of the
application was 'may not request authorization for increased
use of the pavilion for private events.'

We understand today that we are not tal king about
i ncreased use of the pavilion. But if they sign the permt,
the permt they signis it going to ask for them is it
going to say because of this agreenent they may not ask for
nor e days?

MR. ZEPPETELLO No, the point was that based on the
direction fromthe Conm ssion on Novenber 3rd to separate
that, that as part of this anendnent to resol ve these
violations and get on a clean slate and authorize or seek
aut horization for the unpermtted construction, that that
shoul d be what the application should cover, not increased
days. But they would be free, based on the direction from
t he Commi ssion, to cone back at a future date with a future
anmendnent request to increase days.

COW TTEE MEMBER TECHEL: And where is that in the
docunent, where is that |anguage?

MR. ZEPPETELLO  That they would be free to cone back
later? That is not in there it's just, | guess, inplicit

that they wouldn't be allowed to do that as part of this
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appl i cation.

COW TTEE MEMBER TECHEL: Wiere is the |anguage in the
docunent that says they can't put this in their application?

MR, ZEPPETELLO Let nme find it for you. ['ll be right
there. It's on page 6, ItemF.1, the |ast sentence.

COWM TTEE MEMBER TECHEL: And your intent is during
this process that they nmay not, but they are not signing
sonet hing that says we are never going to come back and ask.

MR, ZEPPETELLO.  Correct.

COW TTEE CHAI R SCHARFF: Any ot her questions or
coment s from Comm ssi oners?

COW TTEE MEMBER ADDI EGO. | wanted to maybe echo sone
of Conm ssioner Ranchod's direction. | think it mght be
possible to not pick an arbitrary date and have all of
cal endar years 2014 to '16 but really | ook at the m ninmm
penalty as an alternative to the hal fway point, which by
sonme rough cal cul ations would drive the fine down to the
$317,000 range, which | think is nore than fair given all of
the discussion. | think unfortunately BCDC, there was a
great anmpount of tinme that passed before we brought this into
this type of a hearing and I think sone of the burden is on
us.

COMWM TTEE CHAIR SCHARFF: So | agree a great anpunt of
time has passed and that's why | was interested in the 2013

date, frankly, because | do think a whole bunch of time has
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passed.

But | also wanted to address the Port issues. | think
we should dism ss the Port fromthis proceeding. | think
that we should nmake the change at H | think we should not

fine Scott's for non-recordation of the |egal instrunent,
that's obviously $30, 000.

Those are really ny coments on this. Conm ssioner
G bbs.

COW TTEE MEMBER G BBS: Thank you. | wanted to
propose kind of a global settlenment for this Conmittee.
understand that the Conm ssion has given us sonme direction
but I think they will be open to our report-out. Let ne --
it largely again hinges on two aspects, the access and as
M. Lewis put it, the permt integrity of this Comm ssion.
Let ne speak to both.

Wth respect to the access. | think Scott's is the
jewel in the crown of Jack London Square. All over the
worl d people go to the waterfront to seek their peace and to
enj oy thensel ves and to have a good tine and Scott's
provi des good food, a beautiful location and frankly a
wonder ful staff, nmany of whom are here today.

So we too are responsible for the public trust. And |
think for the East Bay and for Qakland, having peopl e cone
down to Jack London Square and seeing a wonderful facility

that they can have a reception. 1|'ve been to a wedding
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reception, 1've been to fundraisers, maybe even for you,

M. De La Fuente. 1've been to other receptions and it is a
wonderful facility. That is very, very inportant. And
that's the broadest view of public access and | think it's
appropriate for this Conm ssion to take.

Wth respect to waterfront views and other things. The
fact of the matter is -- | amnot an architect but it's
maybe 300 feet along the front. If you want to see the
wat er you just step around the building and there's plenty
of other places to go see the water, okay.

(Appl ause.)

COMWM TTEE MEMBER G BBS: So | think it's really
important to say that. And furthernore with respect to the
Bay in general, the San Francisco Bay in general. |If you're
going to |l ook at nature and | ook at the water there's other
places to do it. You go to Jack London Square to be part of
a comunity and ot her things.

The argunent that this is sonehow restricting access is
just a red herring and it's not true.

| believe that probably sone of the higher penalties
were based on that notion and | think they are inappropriate
so ny proposal would be the follow ng:

| think Conmm ssioner Ranchod has cal cul ated and | aid
out a rationale for a fine in the nature of | think it was

$380, 000 and he was proposing a three year period to pay
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that. And | think that is significant, it is higher than we
agreed and it sends a signal of what we're doing.

| would Iike to be able to adopt the highest figure
that was proposed by M. De La Fuente and Scott's for the
nunber of events per year. | believe it was -- was it 1407

MR. DE LA FUENTE: Actually 124.

COW TTEE MEMBER G BBS: One hundred twenty-four.

MR. DE LA FUENTE: Yes.

COW TTEE MEMBER G BBS: One hundred twenty-four, okay.

But then | think there has been kind of -- we are
westling with people just being openly defiant of what we
do. And the next highest figure, counsel, for the bird
cl ub, was basically sonmebody that wanted to have a bird club
on an island in the mddle of the Bay and cane to this
Comm ssion, and | am paraphrasing his argunent, but it was
two: One, | had no idea that we needed to get a permt for
this; and two, and/or the staff actually told ne that we
didn't need to. So there is just kind of this pattern of
open defiance of BCDC that needs to stop.

And so | am going to suggest that staff work with
Scott's to come up with sone other gesture that recognizes
that they realize that it wasn't just m stakes were nade but
actually you, Scott's, nade the m stakes and you didn't
cooperate with BCDC |Ii ke you shoul d have.

And Ms. Gall agher, you said you are going to be a rule-
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foll ower fromnow on so let's figure -- there is sonething
that we can figure out that is a synbolic recognition of
that. Because | think the noney is enough but we do, |
think we need that; so | am proposing that.

And then finally, | would agree and propose that the
Port be dism ssed fromthis action.

COWM TTEE CHAI R SCHARFF: So |et nme understand just so
we put it in legal, nore legal terns, | think. So we are
going to approve the Cease and Desist Order but dism ssing
the Port?

COW TTEE MEMBER G BBS:  Yes.

COW TTEE CHAI R SCHARFF: So the Port woul d be
di sm ssed fromthe Cease and Desist Order?

COW TTEE MEMBER G BBS: Yes. Yes.

COWM TTEE CHAI R SCHARFF: But everything in the Cease
and Desist Order would be adopted with the exception of a
couple of things. First of all, it would be on page - what
isit - 6, H Yes, page 6, H W adopt the | anguage that
woul d be in -- that was suggested to us.

COW TTEE MEMBER G BBS:  Yes.

COW TTEE CHAI R SCHARFF: W add that. And then we
woul d | ower the fine to -- what was the nunber you
suggest ed?

COWM TTEE MEMBER RANCHOD: [|'Ill get into ny proposed

nunber when we get there.
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COW TTEE MEMBER G BBS: Well | think his nunber.

COW TTEE CHAI R SCHARFF: We're there now.

COW TTEE MEMBER G BBS: | think his nunber, |
under stood his nunber to be $356, 000.

COW TTEE CHAI R SCHARFF: Okay. Well we're there now
so if you want to explain your nunber

COWM TTEE MEMBER RANCHOD: Ckay. | woul d suggest
taki ng the nunber the staff had identified as the
calculation for January 2013, that was $425,360. Deleting
t he $30, 000 of that which was for the failure to deal with
the I egal instrunment and that takes you down to $395, 360. |
woul d submt that that is the appropriate nunber.

In recognition of the business inpacts of a fine, a
penalty that large | would suggest that the Conm ssion all ow
that anount to be paid in equal anmobunts over a three year
period so as to mnimze the inpact on the business.

| would give further consideration to a portion of that
anount, perhaps 10 or 20 percent, being satisfied by the
paynment of bringing all of this into conpliance and dealing
with the permt conditions. | amopen to that part of it.

| think that number of $395,360 is a fair anount that
bal ances the clear and knowing willful violations, |
bel i eve, that occurred over a long period of tine. But
recogni zing that the Comm ssion is on solid ground going

back to 2013, because that is when enforcenent proceedi ngs
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were begun, that is when Scott's was on notice that there
were violations and that we were in enforcement context.

So that is ny suggested nunber, $395,360, with the
flexibility to satisfy that over a three year period.

COW TTEE CHAI R SCHARFF: So Conmi ssioner G bbs, this
is your notion. That was his suggestion.

COW TTEE MEMBER G BBS: | wll accept that suggestion.

COW TTEE CHAI R SCHARFF: All right.

MR. ZEPPETELLO Could | just nmake one comment j ust
with respect to the idea of a portion of the penalty being
applied for renedial neasures. Under the statute the
penalties need to be paid into the Bay Fill C eanup and
Abat ement Fund and | woul d suggest that there is no
flexibility to do what you suggested, at |east on that
aspect.

V5. TIEDEMANN: | understood the suggestion to be that
if renedial neasures are in place by a certain date a
portion of the penalty would be waived.

COW TTEE CHAI R SCHARFF: Woul d be wai ved.

COW TTEE MEMBER RANCHOD: Correct.

COW TTEE CHAI R SCHARFF: Conmi ssi oner G bbs, was that
your under st andi ng?

COW TTEE MEMBER G BBS: That was ny under st andi ng.

COW TTEE CHAI R SCHARFF: You need to choose a nunber,

it can't be 10 or 20, you need to have an actual nunber.
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COMWM TTEE MEMBER G BBS: |'ma deal maker so |'m going
to choose 15.

COW TTEE CHAI R SCHARFF: kay.

COW TTEE MEMBER G BBS: Ckay?

COMWM TTEE CHAIR SCHARFF: If that is acceptable to your
seconder ?

COW TTEE MEMBER G BBS: Al right. Al right.

COW TTEE MEMBER RANCHOD: | haven't seconded the
not i on.

COW TTEE CHAI R SCHARFF: You haven't?

COW TTEE MEMBER RANCHOD: | have not.

COW TTEE CHAI R SCHARFF: kay.

COW TTEE MEMBER G BBS: | think the final elenent
woul d be that Scott's and our staff -- and | see Scott's has
at their table and in the audi ence sone of the finest m nds
in Cakland so | know that they can conme up with sonmething to
really reflect --

M5. TIEDEMANN: [It's got to be in this Oder.

COMWM TTEE MEMBER G BBS: It's got to be in this Oder?

M5. TI EDEMANN: The procedure is once this Cormittee
makes an Order it will then go to the full Comm ssion for
consideration, it will not go back to staff for staff to
make adjustnments to the Order. So if there is a suggestion
it should be in this Oder.

COW TTEE MEMBER G BBS: | don't personally have the
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suggestion, maybe we could offer as a sense of the Conmttee
that there be sonme cooperation. | don't know why the car
isn't there anynore, | used to |ove the car, but anyway.

COW TTEE CHAI R SCHARFF: Conmi ssi oner G bbs, | don't
think that works. | think that we have -- basically what we
are doing today is we are approving this docunent with
changes to it.

COW TTEE MEMBER G BBS: Ckay, so let's do that and |

hope there will be sonme opportunities for further
cooperation anong all of us. But that would be -- 1 think
t hat --

COWM TTEE CHAIR SCHARFF: So | am going to second
Comm ssioner G bbs' notion just to get it out there w thout
the 10 to 20 percent, which I think we could discuss, or 15
percent, because | didn't understand it yet, basically.

So the notion as it stands is: W would approve this
docunent, everything that is in here, the Cease and Desi st
Order, with the exception of Has |I have discussed it,
addi ng the | anguage that we wanted. And that we would then
change the penalty amount to $395,000 and the way we got to
that is went to the March -- was it January?

MR ZEPPETELLO.  January.

COWM TTEE CHAI R SCHARFF: January 2013 date, which
makes it $425,360. W subtract the $30,000 and that gets us
to $395, 000.
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COW TTEE MEMBER RANCHCD: And 360.

COW TTEE CHAI R SCHARFF: Right, $395,360. That's the
nmotion on the table. |If people want to nake amendnents or
di scuss that.

COWM TTEE MEMBER RANCHOD: That includes dropping the
Port ?

COWM TTEE CHAI R SCHARFF: Yes, and di sm ssing the Port
conpl etely.

MR. VERNA: There are sonme hidden costs built in here,
am| able to coment on then?

COWM TTEE CHAI R SCHARFF: Well we are actually in
deli berations so if Conmm ssioners wish to ask you a question
t hey can.

MR. VERNA: (Ckay.

COWM TTEE CHAI R SCHARFF: Commi ssi oner Addi ego?

COW TTEE MEMBER ADDI EGO. Are we voting on the 15
percent ?

COWM TTEE CHAI R SCHARFF: That is not part of the
notion yet but it could beconme part of the notion.

Commi ssi oner Techel .

COW TTEE MEMBER TECHEL: Yes. | amjust going to go
back to kind of where I was thinking because we were saying
we are probably all in alittle bit different place | ooking
at this.

When the report came in and said they nmet with Scott's
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and they had agreed to a $300,000 fine | thought that was a
nunber that was agreed upon. | think a lot of things in the
Cease and Desist were additional things that were added but
they are willing to consider that.

And | think this is about conpliance and this about
getting solutions to what is happening and I am-- 1 think
addi ng fines doesn't nmake conpliance. | think a ot of the
things inthis Oder, it's areally tight tineline, there's
| ots of details about things that have to be done. | guess
|"d rather focus on that part of it, bringing it into
conpliance, and | think the $395,000 fine is high.

(Appl ause.)
COW TTEE CHAI R SCHARFF: Further deli berations,

coment s?
COW TTEE MEMBER G BBS: | guess counsel did want to
make a point so I'll ask you, what was your point, counsel?

MR. VERNA: Two points.

One, this order, the proposed order does not resolve
our pending permt application process so it doesn't get us
to closure unless the fine and the permt approval process
i s conbi ned together, number one.

And nunber two, on page 6, F2, this order requires our
application to include a public access plan for the pavilion
that we are not obliged otherwise to do. It's an add-on by

staff that we estinmate is going to cost $100,000 to $200, 000
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to do this.

COW TTEE MEMBER G BBS: Wiy does a public access pl an
cost $100,000 to $200, 000?

MR. VERNA: There was di scussions about two years ago
when were trying to resolve sone things and this public
access plan, as | understand -- do you know? Here.

MR. DE LA FUENTE: The public access, you required it
and we actually agreed to that. W arrived to even hiring a
| andscape architect so it requires investnment. |In the area
where the pavilion is it required i nvestnent and required
| andscapi ng and required changing -- so it's investnent that
we agreed to nake based on the public access and a plan that
was ki nd of approved by BCDC before, a couple of years ago,
and we agreed to do that. So that is 150-grand.

COW TTEE MEMBER G BBS: [|s that what you neant by
publ i c access?

MR, ZEPPETELLO | would just comment. Yes, as part of
t he negotiation going back to 2013, as mtigation and
conpensation for the wall system and the encl osure system
t here was di scussions between staff and Scott's about sone
addi ti onal public access inprovenents. Adrienne could
comment further but my understanding is there was basically
conceptual agreenent that this would be done and that has
been carried through as part of the stipulated order as

well. So it is some additional public access inprovenents
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to the plaza outside the pavilion, which is why an anendnent
to the Port's permit is also required to inplenment that
provi si on.

COW TTEE MEMBER G BBS: So has it been done?

MR. VERNA: No, this was part of the negotiated -- for
$250, 000 plus the public access we had a deal. Now we're
tal ki ng way nore than $250, 000 - -

COWM TTEE MEMBER G BBS: And you estimate the public
access process woul d cost $100, 0007

MR. DE LA FUENTE: W figure based on the sketches that
we have in talking to the | andscape architects we're | ooking
at about 150 grand.

MR. VERNA: And they are making that a condition of
approval of the permt.

COW TTEE MEMBER G BBS: | under st and.

MR VERNA: So it's effectively another fine.

COW TTEE MEMBER G BBS: | understand, we're trying to
figure it out.

MR. McCREA: Conmissioner Gbbs, if | could? The
i npetus for the public access plan came out of the
curmul ative inpacts for all of the inprovenents that were
proposed to be left behind. |If the walls of this facility,
if they are in place, if the Conm ssion approves a permt to
allow the walls or even the storage area and the roof

structure, cunmulatively it is a different public access
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space than the Comm ssion approved back in the 1990s. To
of fset those inpacts the staff negotiated with Scott's
publ i c access inprovenents outside of the pavilion, right
adjacent to it, to increase the desirability of the overal
aesthetics of the area to draw people down to the
waterfront, et cetera. They are relatively sinple

i nprovenents that, again, were agreed in concept by

ever ybody.

COWMWM TTEE MEMBER RANCHOD: I'Ill just note two things as
part of the balancing of all the equities here, which is, |
amvery pleased to see --

First, |ook, acknow edge all the good things for the
community and revitalizing Jack London Square. As
Comm ssi oner G bbs said, being a jewel of that area and
bringing nore people to that area to experience the
waterfront. Appreciate it, acknowl edge that, that's a good
thing. But not in the context of the willful violation of
permt conditions.

And | want to note what's changed since this
Enforcenent Conmittee |ast considered this matter are a
coupl e of inmportant things. There was information about the
business' ability to pay and whatnot; and we can argue about
how to interpret those nunbers but there are sonme nunbers.
The busi ness got the permt fromthe Gty and the business

submtted the permt amendnents to BCDC
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Now, this has been pending for many nonths, for years.
And | think it's great that those things have happened; it
is also disappointing to ne to see that it takes the
i ssuance of a massive unprecedented penalty anount to nmake
sonme of those things happen in a tinely way. So | am
pl eased that there is responsiveness and | think it is also
apparent that it is responsive to the Comm ssion taking the
step of issuing a big penalty.

Look, in recognition of the -- this was why | was

suggesting that sone portion of the $395,360, whether it's
10 percent or 15 percent, could be offset by the cost of
conplying with the ternms of the Cease and Desist Order; that
| andscapi ng aspect is part of it.

COWMWM TTEE CHAI R SCHARFF: So would you like to make an
anendnent that says that a portion of up to 15 percent woul d
be wai ved?

COWM TTEE MEMBER RANCHOD: Yes, up to 15 percent of
that total penalty anobunt of $395,360 can be wai ved or
of fset by the tinely conpliance of these permt conditions,
the cost of the tinmely conpliance of the cease and desi st
requi renents. And you can do the math on what 15 percent of
$395,000 is, it is sonmething on the order of $59, 000.

COWM TTEE CHAI R SCHARFF: So you are making that as an

amendnent ?

COW TTEE MEMBER RANCHOD: Correct. And | want to
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clarify that the notion that has been nade and that we are
di scussing now that | just anmended does not include anything
with respect to the Comm ssion's resolution on the permt
anmendnents or expansion of use of the facility. That to ne
is a separate issue. The direction that the Comm ssion
provi ded back to this Commttee was to separate that issue
of increased use, permtted use going forward, from dealing
with the conpliance issue before us; so that is ny
under st andi ng.

COWM TTEE CHAI R SCHARFF: So you will need a second for
your notion. |s anyone going to second his --

COW TTEE MEMBER ADDIEGO. "Il second it.

COW TTEE CHAI R SCHARFF: kay.

MR. ZEPPETELLO  Excuse ne, could | just ask for
clarification or maybe nake a suggestion?

COW TTEE CHAI R SCHARFF: Sure.

MR. ZEPPETELLO If there is going to be an opportunity
for suspension | think that perhaps we should -- and there
will be three paynents over tinme, maybe we shoul d nake it
clear that the waiver or suspension would be in the third
year or sonetinme, assum ng the first paynment woul d be due
within 30 days. And also | think we --

COW TTEE CHAI R SCHARFF: That part about the "over
time," | don't think that's in the notion currently.

COW TTEE MEMBER RANCHOD: |'Il add it to the notion.
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It can be paid over three years and I'mfine with the waiver
of the up to 15 percent would occur in the third year if
that Iength of tine was taken by the busi ness.

MR. ZEPPETELLO Well the last point |I think is we need
sonme clarity on what does it nean to be in conpliance or
that it's clear that the Executive Director -- or maybe it
goes back to this Commttee to nmake that determ nation
Most of these requirenents would have -- we have a provision
in here that by July 10th the Executive Director would
accept the permt applications as conplete. So | guess |
woul d nmaybe just propose that we have a date such as by
Sept enber 1st of this year the Executive Director makes a
deci sion or nakes a recommendati on back as to whether they
have net the standard to get that waiver. W need sone
m | est one.

COW TTEE MEMBER RANCHOD: That's acceptable and | w |
t ake Septenber 1st as the date for denonstrating to the
satisfaction of the Executive Director

COWM TTEE CHAI R SCHARFF: So as the seconder are you
good with both the paying over tinme and the date of
Sept enber 1st?

COW TTEE MEMBER ADDI EGO. | am

MR. VERNA: Could | be heard on this issue? Because we
still haven't resolved ItemF.2 and what | know we are goi ng

to confront here is staff saying we are not in conpliance.
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We have al ready submtted our BCDC application, we don't
have to wait until July, we have already done it. But now
they are going to say we are not in conpliance because we
didn't include in there these public access inprovenents
that have got nothing to do with the underlying permt.

MR, ZEPPETELLO  Well you still have 45 days --

MR. VERNA: | would propose you take that out. W
filed an application to approve the work we've done and
removal of the metal entry doors and installation of the
retractabl e door for the exit. That's been done, we can
just say that's already been satisfi ed.

M5. KLEIN. If I may? The matter of a filed
application is separate and distinct fromthe matter of
whet her the project is susceptible to a recomendation of
approval. And the inclusion or exclusion, | believe, of a
publ i ¢ access conponent in the application would go not
actually toward filability but toward a recommendati on on
how to act on that application.

MR. VERNA: Then that gets back to the global issue.
It would be nice to have a recomrendati on of everything
before the Enforcenent Comrittee so we are not getting
pi eceneal ed for the next several nonths.

COWM TTEE CHAI R SCHARFF: So why don't we vote on your
anmendnent first, your anendnent. Because the anendnent

doesn't automatically get into the notion, we have to vote
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separately on the anmendnent.

EXECUTI VE DI RECTOR GOLDZBAND ( FROM THE AUDI ENCE) :
Geg, | can't hear you. M crophone, please.

COMWM TTEE CHAI R SCHARFF: Sorry. | said we should vote
on the anendnent to the notion because we have to do that
before we vote on the nmain notion or before we nake any
ot her amendnments. Have we had enough di scussion on the
amendnent? You want to discuss the anendnment ?

COW TTEE MEMBER TECHEL: | woul d advocate for 20
per cent .

COW TTEE CHAI R SCHARFF: So all in favor of the
amendnent .

MR. McCREA: Can you clarify the amendnent, please?

COW TTEE CHAI R SCHARFF: The anendnment is -- why don't
you restate your anmendment.

COW TTEE MEMBER RANCHOD: The anendnent incl udes
paynent of the penalty amount of $395, 360 over a period of
three years, should the business choose to do so. It
i ncl udes an offset of 15 percent of that anobunt in the third
year for costs that are incurred by the business in
satisfying the ternms of the cease and desi st penalty order
as determned to the satisfaction of the Executive Director
by Septenber 1st, 2017.

COWM TTEE CHAIR SCHARFF: All in favor say aye?

(Three Ayes: Addi ego, G bbs, Ranchod)
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COWM TTEE CHAI R SCHARFF: Al |l opposed?

(Two Nays: Scharff, Techel)

COWMWM TTEE CHAIR SCHARFF: So there's two in opposition.
It passes on a three to two vote.

Now we will turn to the main notion, which now includes
t he amendnent. Any ot her further discussion?

COW TTEE MEMBER ADDI EGO.  Maybe we need to reconsider.
| didn't hear any argunent against the notion to understand
what the -- it would be good for this Comm ssioner if he
woul d understand the resistance to the notion, then | m ght
be willing to reconsider.

COW TTEE MEMBER G BBS: Well | don't believe we have

any resistance.

COW TTEE MEMBER ADDI EGO. |I'msorry, there were two
votes against the -- okay. | think |I understand Jill's, the
20 percent.

MS. TIEDEMANN: Wl |, there has been a vote on the
amendnent .

COW TTEE CHAI R SCHARFF: There has been a vote.

COW TTEE MEMBER ADDI EGO. | would Iike the opportunity
to reconsider if it's within, it's the sane day, the sane
nonent .

COMWM TTEE CHAIR SCHARFF: | will grant the notion to
reconsi der since you voted for it. So ny opposition to it

was sinply that | thought it was fairly conplicated to go
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forward for staff, | thought it was conplicated in the

wai ver, | thought it made life a little nore difficult. |
think if they are going to get to pay over tine, when they
were originally willing to pay $300, 000 without going over
time, | think going to $395,000 is just fine with nme and |
didn't see the necessity to make it conplicated by saying

you get a waiver and you have to do it by this date and al
of that and it applies to the third. It was nore of a --

that was ny opposition to it.

COW TTEE MEMBER ADDI EGO. Ckay, | understand; |I'm
okay.

COWM TTEE CHAI R SCHARFF: (kay, fine. Now we are back
to the main notion? Anyone have further comments or are we
ready to vote on the main notion?

COW TTEE MEMBER G BBS: | just want to be clear that
my main notion does include the notion of a gl obal
settlement; whatever the full Conm ssion has indicated,
think we can bring that to them | think for business and
for certainty it is inportant to not keep having this back
and forth but settle all these issues as soon as possible.
If the full Conmm ssion wants to separate the notion of
permt days fromfine, they can do that, but | think ny
notion includes the idea that we go to them we tell them
how we spent these three hours and other tinme in discussions

and recomrend that to them So | just wanted to be clear
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that that's included.

COW TTEE CHAIR SCHARFF: So | don't believe it is. It
does not include the nunber of permt days, that is not in
the notion. At this point I think if you want to amend t hat
to include that, that's fine, but | think at the nonment it's
not in that. W haven't been having the discussion that
that's included in it.

COW TTEE MEMBER G BBS: Ckay. Well | would like to
amend it to include 124.

COWM TTEE CHAI R SCHARFF: So you would like to amend it
to 1247

COW TTEE MEMBER G BBS:  Yes.

COWM TTEE CHAI R SCHARFF: To include 124 days.

COW TTEE MEMBER G BBS:  Yes.

COWM TTEE CHAI R SCHARFF: kay. |Is there a second to
t hat ?

MS. Tl EDEMANN:  There needs to be some clarification of
the notion because as | indicated previously, this Cormittee
does not have the ability to amend the existing permt. In
the stipulated order staff agreed as part of the agreenent
that it would reconmend to the full Conmi ssion a different
nunber of days for public events.

COM TTEE CHAIR SCHARFF: So let ne just help you with
your notion. Your notion could be that this Conmttee al so

recommends 124 days to the Conmission. |Is that --
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COW TTEE MEMBER G BBS: Could it?

MR. ZEPPETELLO Well, it has to be part of a permt
amendnent .

M5. TIEDEMANN:. Yes, it has to be part of a permt
amendnent and that is not what the Conmission will be
heari ng.

Under the Commission's regul ations when this
Commttee's Order goes to the Commission - and this is,
woul d characterize it as unfortunate - but the Conm ssion
does not have the ability to tinker at its neeting wth what
you recommend; it can adopt the order, it can reject it or
it can send it back down here. Conm ssioner Bates
characterized that at the Novenber neeting as a ping-pong
where, you know, it would have to go back to this Conmttee
for a further hearing in front of this Conmttee.

COWM TTEE CHAI R SCHARFF: So you didn't get a second
anyway. | thought I'd just point that out.

(Laughter.)

COW TTEE MEMBER G BBS: M friendly Chairman. kay,
| ook. So | understand. So let's renove the issue of permt
days. | hope that Scott's and staff, and certainly this is
one Comm ssioner that will be willing to work towards
achieving that so let's get there sooner rather than | ater.
But the notion then will go forward w thout any nunber of

permt days. Ckay.
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COMWM TTEE CHAIR SCHARFF: And it is now 12:30 so anyone
el se or should we vote?

(No response.)

COWM TTEE CHAI R SCHARFF: Okay. Al in favor of the
noti on?

(Four Ayes: Addi ego, G bbs, Ranchod, Scharff)

COW TTEE CHAI R SCHARFF: And staff understands the
notion and doesn't need any clarifications, right?

THE REPORTER: Any nays?

COW TTEE MEMBER TECHEL: | voted no.

COW TTEE CHAI R SCHARFF: You voted, no?

COW TTEE MEMBER TECHEL: Yes.

COWM TTEE CHAI R SCHARFF: Sorry. So that was passed on
a 4-to-1. So this concludes that item

Then I am going to suggest to staff that we do not take
up the next two itenms and that we defer those to another
nmeeting of the Enforcenment Conmittee. |s that acceptable to
staff?

MR, ZEPPETELLO  Yes.

COMWM TTEE CHAIR SCHARFF: Wth that I'll adjourn the
nmeeti ng. Meeting adjourned.

(Ther eupon, the Enforcenment Committee
nmeeti ng was adjourned at 12:30 p.m)

--000- -
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