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DIKED HISTORIC BAYLANDS REPORT

On September 3, 1986, the Office of Administrative Law (OAL) ruled that
with two minor exceptions, the Commission's Diked Historic Baylands of San
Francisco Bay.....Findings, Policies, and Maps (October 21, 1982) (Diked
Historic Baylands Plan) does not constitute a8 regulation under the
Administrative Procedures Act (APA). The decision responded to a request from
the Bay Planning Coalition to determine if the Commission had acted jllegally
when it had adopted the Diked Historic Baylands Plan without following the APA.

The two minor exceptions concern the two policies located st the bottom
of page six of the Diked Historic Baylands Plan, which deal with development
within diked historic baylands that are located partly within the Copmission's
permit jurisdiction. These two policies essentially indicate that such
development should be permitted only if it is consistent with 81l applicahle
policies contained in the McAteer-Petris Act and the San Francisco Bay Plan
and only if all wildlife values lost or threatened by such development will be
fully mitigated. OAL concluded that unlike all the other policies contained
in the Diked Historic Baylands Plan, which are only advisory because they
epply only to areas outside the Commission's permit jurisdiction, these two
policies are regulations because they deal with activities located within the
Cormission's permit jurisdiction and are therefore enforceable through the
Covmission's permit process. OAL further concluded that the existence of
separate Commission mitigation policies in the San Francisco Bay Plan does not
render the possible use and application of the mitigation policies in the
Diked Historic Baylands Plan moot.

The Commission acknowledges that the language of the the mitigation
policies contained in the Diked Historic Baylands Plan differs from the
language of the mitigation policies contained in the Bay Plan. Nevertheless,
the Commission believes that the existence of the mitigation policies in the
Diked Historic Basylands Plan is irrelevant because the application of either
sets of mitigation policies would result in the application of identical
mitigation conditions to any given set of facts. Moreover, the Commission
believes and fully acknowledges that the Commission must use only the
mitigation policies contained in the San Francisco Bay Plan when it reviews
pernit epplications for projects within its McAteer-Petris Act jurisdiction.
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The southern portion of the San Francisco Bay National Wildlife
Refuge is located in Alviso, Santa Clara County, and overlooks 552 acres of
diked wetland. The Environmental Education Center here has been open since
August 1979, and is already established as an important and popular nature
study resource. The Center features informative displays of marsh ecology and
general environmental topies. It is equipped with classrooms and the
interpretive staff provides programs for visiting groups. For these
environmental education programs, the Center makes extensive use of the
surrounding New Chicago Marsh as a natural display case. Between September
1979 and March 1981, 276 organized groups, including schools, Seouts, and the
Audubon Society, took advantage of this program.. As of March 1981, the total
number of people in groups served since the Center opened was 8,921, 1In
addition, the Center has records of drop-in visitors who stop while visiting
the Alviso wetland for bird watching, hiking, bieyecling, boating, photography,
and other activities. During the first few months after the Center opened in
1979, 145 drop-ins were recorded. By 1980, this number has grown to 2,309;
during the winter months of 1981, 766 people had aready used the marsh. 5/
These number do not include the many unscheduled visitors who come when the
genzer itself is not open or who visit the marsh without stopping at the

enter.

In addition to use in the nine designated and managed recreation
areas, many people undoubtedly use the other undeveloped historic baylands for
activities similar to those occurring in parks and wildlife refuges. And
nearly everyone enjoys the views of bayland open marshes from Bay Area roads,
freeways, and hillsides.

Groups that Use Diked Historic Baylands

A variety of people of all ages use the diked baylands. Many do so
because of an affiliation with a group or for educational purposes.
Regardless of their particular focus, all those contacted in an informal
survey enthusiastically expressed interest in the open space and natural
preserve aspects of baylands. The following is a summary of the use each
group makes of the baylands.

Nature Explorations is a mid-Peninsula agency offering programs that
combine environmental education with recreation. Participants in these
programs make about two trips each year to diked historic bayland areas at
Alviso, Coyote Hills, and the Palo Alto Baylands.

In the Santa Clara Valley, the California Native Plant Society conducts
occasional field trips to encourage appreciation of local flora. They have
visited such areas as the Palo Alto Baylands, Alviso, and Petaluma River
Marsh. These trips each average 20-25 participants.

The Marine Ecological Institute (MEI) conducts marshland expeditions by
boat several times a year. The MEI boats frequently tour Redwood Creek,
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