San Francisco Bay Conservation and Development Commission

375 Beale Street, Suite 510, San Francisco, California 94105 tel 415 352 3600 fax 888 348 5190
State of California | Gavin Newsom — Governor | info@bcdc.ca.gov | www.bcdc.ca.gov

TO: Enforcement Committee Members
FROM: Karen Donovan, Staff Counsel (415/352-3628; karen.donovan@bcdc.ca.gov)
SUBJECT: Approved Minutes of August 8,2019 Enforcement Committee Meeting

1. Callto Order. The meeting was called to order by Chair Scharffinthe Board Room, First Floor,
Bay Area Metro Transit Center, 375 Beale Street, San Francisco, Californiaat9:33a.m.
2. RollCall. Presentwere Chair Scharffand Members Techeland Vasquez.

Not present were Members Gilmore and Ranchod.

Staffinattendanceincluded Executive DirectorLarryGoldzband, Regulatory DirectorBrad
McCrea, Chief Counsel Marc Zeppetello, Staff Counsel Karen Donovan, Chief of Enforcement Adrienne
Klein, EnforcementAnalyst Schuyler Olsson, Enforcement Analyst Matthew Trujillo, and Legal Secretary
Amitabho Chattopadhyay.

3. Public Comment.

There was no Public Comment.

4. Approval of Draft Minutes forthe July 24,2019 Meeting. Chair Scharff askedforamotionand
second to adopt the minutes of July 24, 2019.

MOTION: Member Techel moved approval of the July 24, 2019 meeting minutes, seconded by
Member Vasquez.

VOTE: The motion carried unanimously with a vote of 3-0-0 with Members Techel, Vasquez and
Chair Scharff voting “YES”, no “NO” votes, and no “ABSTAIN” votes.

5. Enforcement Report. Ms. Donovan gave the report as follows.

The meetingtopicslistisalivingdocument. Staffhasbeenmaking changestoaccommodate
guestions and enforcementissuesastheyarise. Formeetings beginning in September, BCDC may move
the location of the second meeting of the month to rooms on the fifth or sixth floor of the Metro Center
Building. OnWednesday, August 14, the meeting will still be held at SPUR.

Staff is still meeting weekly to discuss active cases.

Ms. Donovan gave anupdate onthe enforcementaction at Middle Harbor Shoreline Park. In
accordance withthe terms ofthe Cease and Desist orderissued by the BCDC Executive Director, the Port
has now submitted its Plan Review Request for two upcoming special events in 2019. Staffis reviewing
the submittal. Thiscoming Monday, BCDC staffare scheduledto meetwith Portstaffaboutthe overall
condition of the park and any necessary actions.

Contrary to implications in recent news articles about special events, BCDC'’s understanding is
that BCDC was not responsible for the decision to discontinue the Treasure Island Music Festival. The
Port made this determination separately.

Chair Scharff asked if we should reach outto the mediato clarify that BCDC did not cause this.
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Mr. McCrea responded that he had spoken with a reporter at SF Weekly and made clear the
understanding as explained by Ms. Donovan. Chair Scharfffeltthatas we step up enforcement, BCDC
should be media-savvy and proactive in getting our story out.

6. UpdateonInactive Cases. Ms. Klein provided the update via a slide presentation.

Sheaddressedthe Committee’srequesttounderstandthe realmofopencasesolderthan 2009.
There are 52 such cases, 12 of which are high priority.

Shealso addressed the Committee’s requestto see the number of cases opened and closed per
yearduring the priordecade. Chair Scharffasked whytherewere 70 casesclosedin2014and 13in
2015. Ms. Donovan replied that staff would look into it.

Thefirstofthe casesstillopenisa 10-home developmentinBenicia. The revetmentsforthe
stairway to the beach have failed overtime and the City has closed the stairway for safety concerns.
The City has maintenance responsibility, butin advance of the necessary repair and reconstruction, the
property owner(s) need to conduct the shoreline protection work. They have slowly been working with
the City to get approval for a concept plan. BCDC is recommending a voluntary resolution through City
approval of the plan —a BCDC permit amendment and then stairway reconstruction.

Commissioner Techel asked the size of the beach to which the stairway gives access. Ms.Klein
replied thatyou canwalk the entire beach atlowtide;there is an adverse impacton required public
access.

Commissioner Vasquez asked if there had been an agreement for ongoing maintenance, or if the
Citywasgoingtobe solelyresponsible. Ms. Klein stated thatthe permitdoes have a maintenance
condition, and thisrevetmentisinthe shoreline band. The permithadbeenissuedtoadeveloperwho
thentransferred the property interestto 10 individualhomeowners; they assumed responsibility for
maintenance of the public access requirement in the permit. Ms. Klein’s understanding was that there is
no HOA.

Ms. Donovan stated that one of the key strategies is to contact all the responsible parties, i.e.,
the City and the homeowners, and make sure we geta schedule to move thisto resolution.

Chair Scharff asked who is doing the revetment work. Ms. Klein answered that the homeowners
have been slowly and voluntarily developing plans; they have retained a professionaland recently
submitted an updated concept design plan to the City.

Commissioner Techel stated thatitwould be very helpful to see the impact rating score. Ms.
Donovan responded that staff will hold an upcoming briefing on prioritization so the Committee can see
how scoring works.

Ms. Klein described the second case. Astreetin Marin County has pre-existing pile-supported
homes; there have been multiple episodes of unauthorized fill placement under one of the residences in
Corte Madera Creek. Staffhopesto contactthe currentownerand request submittal of anapplication
and provide after-the-factauthorizationif possible, providing atimeframe and resolving withoutfines.

Thethird caseisapaperviolationinvolving apublicagency. Afterworking diligently with the
City and County of San Francisco, BCDC was unable to secure a draft document for street rights-of-way
needing to be vacated in India Basin.

The fourth case is a similar issue: a permit involving public access issued to Oracle for a
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developmentlocatedinside the shoreline band, andthe legalinstrumentwas notrecorded. The
location is Belmont Slough. Staff plans to with the property owner to achieve voluntary compliance
under atimeline.

The fifth case is located on the Napa River, at a site where unauthorized boat docks have been
removed. Staffisrecommending closure of the case since the docks have beenremoved, with
notification to the current property owner that work in the BCDC jurisdiction requires permits.

Thesixthcaseinvolvesaresidencein Alamedawhose ownerhasmultiple properties. Staff
authorizedworktotheboatdockbutputanamendmentinapermitassociatedwithanotheraddress.
Staff plans to look into this and correct the authorization as necessary.

The seventh case involves certain waterway jurisdiction in Sonoma County. Shoreline protection
workwas placed alongtheriver. The ownerwas non-cooperative and non-compliant. Staff plansto
investigate and determine the appropriate action.

The eighth case involves a 1985 consistency determination issued to the Army Corps of
Engineers, authorizing dredging of the Stockton ship channel with disposal of material in various
locations, including BCDC’s managed wetland jurisdiction on Simmons Island atthe Rich Island Duck
Club. The materialis stillin place, and staffisproposingtore-engagetodevelopaplanforbeneficial re-
use of the excess dredged material, with coordination as necessary with the Attorney Generals.

Commissioner Techelasked ifthe Porthasthe authority to remove any excess materials. Ms.
Klein answered that the Enforcement Committee had been comfortable with the idea of onsite re-use of
the materials rather than moving it offsite, but they did not get to an approved plan.

ChairScharffasked what staffwouldlikethe Committeetotake awayfromtheeightcases. Ms.
Donovan answered that staff wanted them to see the proposed management plan for each of the cases.
In some cases, the plans involve investigation as well as work with the violator to get the issues resolved
andthecasesclosed. The mostimportantobjective nowisto getthe violationsresolvedandthecases
closed.

Regarding the last case, Ms. Donovan stated that a complexity arises from the consistency
determination; BCDC would have to coordinate with the Attorney General if we decide to commence
litigation againstthe Corps. Chair Scharff noted thatthe case looks to be staff-intensive.

He commented regarding the seventh case, where the plan is to investigate the file and then
come up with a case management plan. Ms. Donovan confirmed; the case is complicated in terms of
whattheverydifficultproperty ownerwasdoing. Atvarious pointsthe case hasinvolvedthe County
and the Corps of Engineers, but neither is currently engaged in enforcement actions.

Chair Scharffaskedfor clarification regarding the sixth case. Ms. Klein stated thatthe same
personowned atleastthree properties, and itappears thatthere wasanamendmentissued fora
permitgoverning anotheraddress onthe streetto do modifications to the boatdock atthis property.
Staff believes that in issuing the amendment, the dock reorientation had been authorized. During a site
visitthere was adiscovery of shoreline protection thatwas unauthorized. Ms. Donovan pointed out
that staff needs to spend some time with this file to determine what happened.

The group agreed that the fifth case has been resolved.

Regarding the two cases that had scored zero, Commissioner Techel asked the impact of
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whateverinstrumentwas notrecorded. Ms. Klein answered thatthe permititselfis a contract that
requiresthe provision ofthe publicaccessandthe maintenance ofthatareaasopenspace. Thelegal
instrument is a secondary assurance recorded on title, so if the property transfers, there is alegal metes
and bounds description which is clear.

Mr. Olsson statedthat the scoring systemisfor physical violations ratherthan paperviolations.
Whenascoreiszero, staff mightbe usingitasaplaceholderto showthatithasbeenscored. ltdoes
notmeanthatithas noimpact. Ms. Klein added staff created a paper violation prioritization system
whichtheyhave notreallyimplementedyet. Staff has beenapplying the effort prioritization system
only to their highest priority physical violation cases.

Chair Scharff soughtconfirmation thatto close thefifth case, staffneedsto sendasingle letter
withnorequiredfollow-up. Ms. Klein confirmed. Ms. DonovanaddedthatBCDCwantstobeonrecord
that the current property owner understands that if they move forward with any other work, it would
require BCDC authorization.

Chair Scharff commented thatallthe cases exceptthat one will require a substantialamount of
effort.

He suggested thaton the paper violation, we should send a notice stating thatthey have not
recordedthisdocument, thenlisting the fines—thisis opposed to trying towork withthem and cajole
them.

Ms. Donovan stated that these are explicitly eligible for standardized fines. Currently the way
theregulationisdrafted, the violationis supposedtoberesolved before thefineisdetermined, and
finally closed out. Staff willdiscussinternally the tools available to move these caseswith minimal
effort. The question is when in the process you can assess those fines.

Chair Scharff asked if we are going to change the regulations in order to collect the fines before
we closethe case. Mr. Zeppetello noted that BCDC would have to amend the regulations and also deal
withthedue processissueinvolvedinimposingfineswithoutanoticethatBCDChasanenforcement
action related to the unresolved paper violation.

Chair Scharff requested that the agenda items be made broader to include the aim of
streamlining the process, to enable the Commissioners to make useful comments.

Ms.Kleinnotedthatinthe past,there hasbeenreluctance inthe programto elevate thingslike
failure to record alegal instrument. Itis a permit condition and a violation, but if public access is
available, isthe effortworth the outcome? What BCDC istryingtodonowisensure thatwhen we pick
upacase, we bringitto completion which may include bringing the failure torecord alegalinstrument
to the Committee for resolution.

Chair Scharff made a proposal for staff to come up with a system that applies to all cases.
Failure to record an instrument should not ever be elevated to the Enforcement Committee; we should
treat this as a parking ticket. The fines are not massive.

Ms.Kleinclarifiedthatwe have these casesnow, butwe donothave anyothertools. Sheasked
what the Committee would like staff to do in the interim. Chair Scharff answered thathe would like
staff to spend time developing a system; we need to fix the system right away.

Ms. Donovan stated that staff is going to revisit this issue, particularly with regard to
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taking a better systematic approach to paper violations.

Commissioner Vasquez stated that his sense for today wasto look at the examples and discern
whatwe should be doingmovingforward, lettingthe currentcases getresolved throughthe system.
Ms. Donovan agreed that the staff’s goal in doing the presentation had been exactly that.

7. Briefing on Penalty Policy Development - Base Penalty Factors. Ms. Donovan stated that this
itemwas partofamulti-step processto pursue apenalty policy orpenalty matrix. The purpose of the
presentation was to seek Committee input on how to come up with base liability.

Ms. Donovan reviewed Section 66641.9, the section of the McAteer-Petris Actthat addresses
how to determine the amount of administrative civil liability.

The auditor had made a recommendation that staff create a penalty calculation worksheet.

Ms. Donovan reviewed factors common to many policies that staff has examined. Two primary
factors are harm or potential for harm and impact to the regulatory program.

Commissioner Techelasked how staffismelding the penalty policieswithBCDC’s current
authorities. Ms. Donovan stated that the basic structure is $10-$2,000/day with a maximum of $30,000
per violation. BCDC is looking at ensuring that the duration of the violation is a factor.

Ms. Donovan posed a series of questions.

1. Should staff develop a scoring or ranking system for gravity of violations as part
of the penalty policy?
2. If so, whatare the criteria? Possibilities are the extent of the risk created, the

resources atissue, the quantity, the extent of the public access impacted, and the importance of
the regulatory requirement at issue.

3. What should be the possible range employed in aranking or scoring system?

4. Should staff develop two different scoring or ranking methods to apply
separately for public access violations and violations involving fill of the Bay?

5. Should staff predetermine the gravity score for certain violations? Ms. Donovan

mentioned the NOAA schedule of offenses, although it may not fitfor BCDC.

Commissioner Vasquez asked if we look at the quality of fill as well as the quantity. Ms.
Donovanrepliedthattypically thatisanissue fordredging violations. AsfarasBCDC statutesare
concerned, it is unauthorized. We would coordinate with the Water Quality Boards on anything
representing a threat to water quality. Mr. McCrea noted that BCDC has standards it typically applies —
for shoreline protection, we would look at clean engineered rock more favorably thana dumptruck
unloading broken sidewalkpieces.

ChairScharfffeltthatthe answertothefirstquestionwasyes: staffshoulddevelopascoring
system. ltwashelpfultocompare NOAAandthe EPA. Herequestedfor stafftocome forward witha
proposalthattakesthe best partsof those penalty policies and makes sense. Itshould notbetoo
complicated.

Forthe size of the scoring system, he encouraged staffto give arecommendationandexplain
why. For having separate scoring ranking methods for public access violations: intuitively you may want
them separate. Again, staff should come forward with a proposal.

Having a specific gravity score probably makes it more transparent to the public and more
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consistent than having individualized calculations.

He asked what staff feels are the goals in developing this policy. Ms. Donovan responded that
thegoalsaretoprovidegreatertransparencyforthe public,andtoreceive Commissioner-provided
guidanceonhowtoassesscivilpenalties sothatstaffhasapolicyandaworksheettofollow. Another
goal is to internally inform the staff process.

Mr. Zeppetello added the goal of promoting consistency to ensure that similar violations are
treatedalike,andto confirmthatstaff are notsolelyexercisingtheirowndiscretionbutare applying
agreed-upon criteria andguidance.

Executive Director Goldzband listed four principles for the policy:

1. lItisnotarbitrary. Decisions made by BCDC are based upon some type of evidentiary

standard.

2. The decision is reasonable on its face.

3. The penalty tends others toward compliance.

4. Itwill be seen over the long term as an arc toward fairness.

Chair Scharff suggestedfor staffto prepare adraft policy, andtolistthe goalsinthe staffreport
andexplainhowthe choicestheyhave madeindesigning the policy meetthose goals. Ms. Donovan
agreed to implement this suggestion. At the next meeting she intended to present some of the
adjustment factors that are used, and she will give an introduction addressing some of the goals there as
well.

CommissionerTechelfeltthatthe Committee doesnotsee casesenoughtounderstandthe
factors used in scoring violations based ongravity. Iltmakes more sense for staff to develop the
template andthenhave the Committeereacttoit. Shefeltthatpublicaccessviolationsinvolvingfill of
the Bay should be separated.

Commissioner Techel asked howthe Richardson Bay case violated the McAteer-Petris Act. Ms.
Donovan answered that there is nothing in the Act or the BCDC Bay Plan that allows someone to make a
residential use of the Bay in the manner in which they are doing.

Commissioner Vasquez expressed the hope that staff would question any policy or direction in
whichwe are going, becausetheyarethe oneswhoare goingtoimplementit. Clarityneedstobeatthe
forefrontof what the Commission wants. We needtobe able to articulate that whatwe are doingis fair
to everyone.

Mr. Truijillo stated that to the issue of staff burden, a fortunate aspect of the policy that Ms.
Donovanhaslaid outisthatwe have already done alotof the work through the prioritization processto
distillallofthesefactorsinterms of severity, ecologicalimpact, publicaccess, etc.and canapplythem
to a penalty calculation. We all have a strong understanding the importance of these factors.

Mr. Olsson asked if it is worth discussing or clarifying whether this worksheet would be
superseding the standardized fines. Ms. Donovan answered that it will not apply to standardized fines.
The worksheet will apply when staff is making a penalty recommendation on a case coming before the
Enforcement Committee. Wehave notyetansweredthe questionastohowwe are goingto utilize the
information we develop to inform the appeal process for standardized fines.

8. Briefingon Consideration of Violations Resultingin Significant Harm to theBay or Public
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Access. Ms. Donovan provided the briefing. She stated that the auditor had recommended a regulatory
definition of significantharm.

e Section 11386(a) includes a reference to the term.

= Significant harm and substantial harm are interpreted largely the same.

« Ms.Donovanshowedrelatedregulations, particularlythe CEQA/NEPA regulations and state

CEQA guidelines.

= Shesuggesteddrawing onNEPA’s use of significantly, which requires consideration of both

context and intensity.

« CEQA also uses the word significant.

Chair Scharffand Commissioner Vasquez agreed on the second definition displayed by Ms.
Donovan.

Commissioner Techelaskedifthe rating system has a piece of the definition. Ms. Donovan
answered that the factors that go into determining the definition already fit in to the prioritization
process. Thefactorswillalsobe usedas partofthe penalty policy when staff comesupwiththescoring
forthe gravity of the violation. However, they are going to be serving different purposes —this will be
the definition of "significant harm to the Bay" for the standardized fine regulation.

Commissioner Techelmentioned that sometimesit pertainsto an emergency thatmustbe
elevated right away, where some of what the Committee deals with is over time. Ms. Donovan
responded that anything having significant harmto the Bay or public access is ineligible for standardized
fines. The Committee already sees the cases that staff has determined as such.

Chair Scharff asked how to apply significant harm to existing or future public access. Mr.
McCrea provided an example: someone might close off public access with abarricade because they
have repairs todo.

Ms. Donovan stated that because of the efficiency in resolving cases through standardized fines,
ifa caseis eligible there is a preference to use that process. The Executive Director has the discretion to
take any action as appropriate to the Enforcement Committee and ultimately the Commission for
resolution. There isno definite requirementto use the standardizedfines processforanyviolation.

Chair Scharff noted that if we define significant harm, it lessens the Executive Director’s
discretion; this may have been the auditor’s intention. He added that standardized fines may be a good
way of dealing with publicaccess violations. If so, we need adefinition of "significantharmto future
public access" and it should not preclude too many cases from being resolved using standardized fines.
Ms. Donovan responded that staff would be considering that, coupled with are-examination ofthe
entire standardized finesregulation.

Mr. McCrea statedthat theimmediacy wasan element of it—the public’s ability touse a public
spacetoday. Staffknowsthatastandardizedfines casewilltake monthstoresolve, sinceitstartsout
with low penalties and little incentive.

Chair Scharff agreed and pointed out that immediacy must be followed up by action if the case
is taken out of the standardized fines. The case cannot languish.

Commissioner Vasquez asked about the Golden Gate Bridge suicide barrier —the district had
closed off public access but did not believe they were under BCDC jurisdiction. Mr. McCrea said thatin
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theend, the districtreserved the rightto disagree thatthe bridge isunder our jurisdiction. However,
they did apply for a permit which BCDC issued —they seemed to understand that the most expeditious
pathwastogothroughthepermitapplicationprocess. Ms. Donovan commentedthatwe movedthat
casebecause gettingthe objective satisfied soonerratherthan laterwasinthe public’sinterest, in
BCDC'’s interest, and in the district’s interest.

Commissioner Techel asked if special events that close off part of public access cause significant
harm. Mr. McCrearepliedthatitdepends on the special event. Staff seesabroad range of special
eventproposals: smallweddings, funruns, stages setupforlunchtime concerts, eventsinvolving
thousands of people and multi-day use including set-up and break-down. Because those kinds of
special events are temporary, standardized fines are difficult to use for them.

Ms. Donovan added that injunctive remedies might be preferable depending on the type of
event.

Commissioner Techelcommented that special events can bring people into the public space
whodidn’tknowitwasthere. Mr. McCrea agreed; staffhasalongstanding tradition of supporting this
kind of activation of public spaces.

Chair Scharff asked about next steps. Ms. Donovan answered that staff would take the
Committee’sinputand come upwithaproposalforsome specificlanguage. The goalisto satisfythe
auditor recommendation of creating a definition. The update on this topic is scheduled for November.
Chair Scharffrequested that staff update the schedule so thatthe Committee canrememberthatthe
language is coming then —to keep us moving toward deliverables.

Chair Scharff asked about the base penalty factors. Ms. Donovan stated that she will introduce
anotheraspectofthe penalty policy atthe nextmeeting. She willbe taking Committeeinputoneach of
these aspects, and stitching the various factors together into a draft policy.

Chair Scharff asked the staff direction for the inactive cases. Is the goal to close the cases? Ms.
Donovan affirmedthatitisto activate the casesand move themto resolution. Mr. McCrea mentioned
another goal: that staff will be working on a system that helps them close the cases.

Chair Scharff felt that the policies and procedures are the highest priority. He also suggested
that a regular update on the progress of the eight old cases from today would be helpful.

Mr. Trujillo agreed with the goal prioritization. Ms. Donovan noted that there is a kind of
tension between the goal of developing the policies and procedures (and possibly regulatory changes),
and the goal of moving the cases. Doing them simultaneously takes a lot of effort.

Executive Director Goldzband spoke of the tension between creating systems and leaving other
workbehind. He asked ifthe Chairwanted to have staff spend 75-80% of theirtime ondeveloping the
systems, and 25% of the time on cases that staff believes are mostimportant. Chair Scharff agreed with
this work distribution.

Commissioner Vasquez stated that the Committee wants to support staff and not put
roadblocks in their ability to do the work.

Executive Director Goldzband offered the perspective that the Committee’s job is to create
burdens for staff — to find problems for them to solve.

Commissioner Vasquez stressed the importance of giving clear direction to staff.
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Commissioner Techel viewed the old cases as an opportunity to understand what ended up in
thebacklog. Goingforward, itwould be interesting if part of staff's reportback to the Committee listed
new casesand closed cases, justtorecognizethatworkis goingon. Ms. Donovan agreed with that
recommendation, which had been done in the past.

Ms. Donovan stated that staff hopes to pilot some of the process improvements. Maybe some
actions will serve both to develop process and policy improvements, and to move cases.

Executive Director Goldzband notedthatin September, Ms. Donovanisgoingto provide an
update for the full Commission on what the Enforcement Committee has done. He proposed devising a
‘roadmap”forthe Committee andthe whole Commission aboutthefall: decision points,examplesof
the tension between policy/process improvements and case management, and the probability that we
will start implementing some of the changes we are working on now.

9. Future Agendaltems. Ms. Donovan requested any new agenda items.

Chair Scharffrequested to know if staff is piloting anything thatis changing the current
processes,andhowthatisgoing. Thiswouldbeastandingagendaitem. Itwouldbenicetohavea
sense of progress.

He continued that it would be helpful to revisit the subject of calculating the prioritization.
What is the logic that informs the algorithm’s score? Does it need to be changed?

He commented that discussing cases in terms of howthey apply to our processes and
procedures does notmean we are getting offtopic. Itisinforming a concrete application.

Mr. McCrea asked ifthe Committee would like staffto use real permitteesin the context of
these enforcement discussions. He was hesitant about naming names. Chair Scharff said thathe was
fine with not naming names (unless the case is closed).

Commissioner Techel suggested that as staff calculates the penalties, they give a summary of
thenextstepsinaparagraph;thattopicis nextscheduledforNovember. Ms. Donovan statedthatthe
scheduleisiterative anditems canbe moved around. Commissioner Techelfeltthatthereis quite a
time gapbetweennowandNovember. Asummary of ouractionswould be helpful, ratherthanhaving
to pull it out of the Minutes. Ms. Donovan agreed.

Commissioner Techel noted that a briefing on Richardson Bay is scheduled for September 12t
and asked, "Are we moving to a case study?" Ms. Donovan answered that staff wants to give an update
on Richardson Bay that day, as there have been some developments.

Ms. Klein noted that the schedule is available on the website.

10. Adjournment. There being no further business, Chair Scharff adjourned the meetingat 11:58
a.m.

DATED: 10/24/2019

BRAD McCREA
Regulatory Program Director
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