San Francisco Bay Conservation and Development Commission
455 Golden Gate Avenue, Suite 10600, San Francisco, California 94102 tel 415 352 3600 fax 415 352 3606

August 13, 2019

TO: Enforcement Committee Members

FROM: Brad McCrea, Regulatory Program Director (415/352-3615;
brad.mccrea@bcdc.ca.gov)

SUBJECT: Approved Minutes of July 24, 2019 Enforcement Committee Meeting

1. CalltoOrder. The meeting was called to order by Chair Scharffin Conference Room 1, 654
Mission Street, San Francisco, California at 9:36 a.m.
2. Roll Call. Presentwere: Chair Scharff and Members Vasquez, Techel, Ranchod.

Not present was Member Gilmore.

Staffin attendance included Executive Director Larry Goldzband, Regulatory Director Brad
McCrea, Staff Counsel Karen Donovan, Chief of Enforcement Adrienne Klein and Analysts Matthew
Trujillo and SchuylerOlsson.

Also in attendance were Shari Posner and David Pai on behalf of the Office of the Attorney-
General.

3. Public Comment. Chair Scharff called for public comment on subjects that were noton the
agenda.

No members of the public addressed the Committee.

4. Approval of Draft Minutes forthe July 11,2019 Meeting. Chair Scharffasked foramotionand
second to adopt the minutes of July 11, 2019.

MOTION: Member Vasquez moved approval of the July 11,2019 meeting minutes, seconded by
Member Techel.

VOTE: The motion carried unanimously with a vote of 4-0-0 with Members Vasquez, Techel,
Ranchod, and Chair Scharff voting “YES”, no “NO” votes, and no “ABSTAIN” votes.

5. Reportofthe Chief of Enforcement. Ms. Donovan gave the report as follows.

Adrienne Klein is now back working full time with the Enforcement Committee.

Staffis working on process changes to respond to the audit report and holding weekly meetings
to discuss and resolve active cases.

Last Friday they submitted the required 60-day response to the State Auditor. Their next
response is due in four months.

Ms. Donovan discussed a few scheduling and process issues.

- Staff will be using a new, simpler process to confirm attendance and the availability of a
quorumatmeetings. Approximately three days before each upcoming meeting, the
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Members will receive an email message asking for a Yes or No response.

+ Inthe past, Ms. Klein had distributed binders during the meetings containing the laws,
BCDC'sregulations, the Bay Plan, and any otherrelevantdocuments. Ifthe Committee
wouldlike, staffcanre-institute this process. Ms. Donovan has puttogetherabinder
containing those materials for Chair Scharff; if other Members would like one, they can
notify staff.

 Thenextmeetingis Thursday August8 atthe Bay AreaMetro CenteronBeale Street.

Thethreememberspresentagreedthatiftherearereference materialstheywillneedinthe
meeting, they would like them distributed for that meeting.

MemberVasquez commented thatfor him, the auditis not driving what the Enforcement
Committee does—itisthebestpracticesthatwilldecide. Anauditisonly asnapshotintime;the
work on the processes had been started prior to the audit. Ms. Donovan agreed with this
observation. This committee has been giving valuable guidance and insight on how to keep the
caseload going and have an effective enforcement program—this long predated the audit.

6. Briefingonthe Case Backlog and Proposed Measures to Address the Backlog. Mr. Trujillo gave
abrief background onthe current status of the case backlog, then a proposed planto address the
backlog in light of the audit findings and the other processes BCDC is implementing.

» He provided backlog characteristics. The total number of inactive cases is 249.

o Byprioritized score, 26 cases are high priority, 60 are mid-range, and 163 are low
priority.

o 52are 10 years or older.

o Approximately 130 are against public agencies; Ms. Klein noted that they may be
solely against a public agency or jointly against co-permittees.

o Ofthe cases open more than 10 years, Ms. Klein reported that 11 of the cases
between 1988 and 2008 are high priority.

= Mr. Trujillo gave the ages of the backlog cases. Ofthe 249, 135 are from 2016-19.
ChairScharffstatedthatitwouldbe usefultohavethenumberofclosedcases peryear. Ms. Klein

responded thatforthe lasttwo years, the numberis about12-13. Thegroupdiscussedtheneedto
close 50-60 cases per year to eliminate the backlog.

= Mr. Trujillo reported that approximately 50% of violations are permit requirements while
approximately 50% are unpermitted/unauthorized activities.

» Helistedthe numberofopencases peryearsince 2006. Factors affecting the recent
increase are work being done on prioritization, staff turnover, and the audit. Ms. Donovan
added that starting around 2015-16, a significantamount of staffhad been devoted to
process improvements and to contentious cases.

Chair Scharffasked how many open cases we have now.

Mr. Trujillo answered that itis 277.

Member Techel asked how many of those cases are contentious. Ms. Donovan answered that

untilyouinitiate efforts toresolve the case, itis difficult to understand the extent of how controversial it
willbe. Ms. Klein expressedthe hopethatif staffcan send cases soonertothe Committee, therecord
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willbe smallerandtheefforttocompilethe Violation Reportand Complaintfor Administrative Civil
Penalties will be simpler.

Mr. Olsson stated that sometimes cases that seem minor turn out to be long and complicated,
and we discover additional violations.

Mr.McCreaaddedthatsome ofitalsodependsonthe violatorandtheirreactiontothe case
being opened in the first place.

MemberVasquez asked if stafftracks time againstthe violationitself. Ms. Klein replied that
theydo not. Chair Scharffand Member Techelfeltthatthey should. Ms. Donovan stated thatthey
would look at this, including acquiring software that could assist. Member Vasquez pointed out that this
information would be valuable in making a plea for additional help.

« Mr. Trujillo gave the staff's programmatic proposal: to eliminate the existing backlog
withinfive years. Atthe sametime, staff sought committee inputonwhetherthey
should prioritize new casework over backlog casework.

» Mr.Trujillothenlisted afive-year planforeliminating the backlog, pointing outthatthe
existing 249 cases were the backlog they are referring to.

Chair Scharff stated that they need a plan that there is no new backlog.

MemberVasquez stated thatin orderto reduce the backlog over the nextfive years and to
resolveallthe casesthatcomeinyearly, BCDC needs additional staff. Howdowe goaboutaskingfor
that? Executive Director Goldzband replied that the auditors suggested doing a workforce analysis of
the entireregulatory program. Theresultofthe analysis would be tolearnthe capacity you needtoget
tocertain points. Youthengotothe Departmentof Finance and ask forthe positions and funds with a
Budget Change Proposal. At the same time, it is not protocol for Commission staff to publically
announce whatwe seek fromthe Department of Finance as part ofthe Budget Change Proposal.

Ms. Posner noted that that this financial discussion was not on the Agenda, although it sounded
like it should be added because it is a component of the larger topic.

ChairScharffstressedthatwe havetogetallthe newcasesdone andthathewouldprioritize
efficiency over discovering new violations in pursuit of an action. Ms. Donovan stressed that the next
part of the presentation involved how to increase efficiency with the cases.

Member Techel asked about the priority scoring, and Ms. Posner advised waiting to hold lengthy
discussions until after the briefing was finished.

* Mr. Trujillo explained the proposed strategies.

o Pursue high priority inactive cases before low priority inactive cases.

o Prosecute mid and low priority inactive cases with consideration of age, looking
at the old ones first.
Activate cases when a permit application is submitted by a violator.
Focus on reported violations more than taking a comprehensive look at the
permit, in order to control the scope of the investigation.

o Renew stale cases when a new allegation report is received.

o Enterintosettlementsorissueorderswithholdersof multiple permits,i.e.,
public agencies.
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o Use templates and form letters.
o Improve technological resources.

Member Techelasked aboutthe term “prosecute.” Mr. Trujilloreplied thatitmeanstopursue
and get aresult.

Public Comment

Ben Eichenberg, Staff Attorney for San Francisco Baykeeper, stated that Baykeeper would be
happy to work with BCDC on enforcement; they frequently hear from the publicon this. Whenlocal
politicians come tothe Baykeeper asking aboutlegislation to help the Bay, they can add obtaining
additionalfundingforBCDC enforcementstafftothelist. He pointed outthatthe regulated community
isusedtoacertainstandard of operationandis usedtolack of enforcement. AsBCDC triestostepup
enforcement, complex and contentious cases arise because the regulated community is upset about
actuallyhavingtofollowthelaw. Mr. Eichenberg noted thatthe process willbe painful, butthatBCDC
must ‘stick to their guns’.

Commission Discussion

Member Ranchod said that our fundamental challenge is one of resources and has been fora
longtime. It's why we have such a backlog. The scoring system was developed to bring consistency to
applying ourlimited resourcestothe backlog. The proposedfive-yearplanandgoals arefine, but
withoutunderstanding the resources we have as compared tothoseitwill take to work through the
backlog, itis not well-grounded. Whatis the timing for this essential workforce assessment? Further,
overthe next 11 months, what do we prioritize in the backlog? Having cases over 20 yearsoldis
unacceptable; we must find a way to resolve those.

Mr. McCrearesponded thatwe expectthe workforce study to be donethisfiscal yearand by
the end of this calendar year we hope to make some headway onit. We need tofindthe moneytodoit
— it needs to be done by an independent entity.

Executive Director Goldzband stated that Anissa Kotey in HR has already started working with
Cal HR, whose state policy is that the workforce study is done by the agency/organization that wants it,
thatis, BCDC. Thereis aconcernthatifitis done internally, it will be worthless in the viewpoint of
some. Executive Director Goldzband’s plan was to talk with the Department of Finance and ask how to
getaroundthis. Regardingthefive-yearplan, hefeltthatitisagoodgoalgiventhe historyof BCDC’s
backlog: you can putthe analysis of your capacity againstthe five-year goal todetermine what you
need to increase your capacity to achieve the goal.

MemberRanchod statedthatifwe are unabletogettheresourcesneededtoclosethegap, we
aregoingtohavetotake adifferentapproachtoclosethe backlog. ltwillinvolve more extreme steps—
perhaps taking very old, stale matters off the books.

Chair Scharff stated that capacity is one leg to that stool. We also need to look at writing
permits so thatthey are easier and quicker to enforce, and we need to figure out how to approach
cases. Regardinggoals, he hopedforustouse agoalthatwe expecttobe abletomeetratherthanan
aspirational or stretch goal. He feltthat we should not provide amnesty in any of the cases.

Executive Director Goldzband argued that any goal that this committee sets is not aspirational
orstretch, butiswhatwe needtodo. Further, unless you have the gap analysis, no one can puta
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timeline onanything. Senior staffisinagreementwith the committee that we cannotdothingsthe way
we have in past years. Time limits for enforcement cases must be set and transparent.

MemberTechelasked aboutthedefinitionof “inactive” usedinthe proposed strategies. Mr.
Olssonrepliedthatitmeanswe are not currently workingonthe case. Mr. Trujillo explained thatthe
term “backlog” applies only to inactive cases.

Member Techelfeltthatifthe publicsawthis, they would have questions aboutthe terms;
“stale” is a colored word. Mr. Olsson responded that “stale” came from the audit.

ChairScharffaskedforarun-throughofwhathappenswhenanewcasecomesin. Mr. Truijillo
responded thatthe first step is to score and prioritize it; this takes on average about 30 minutes. A
score of 60 orabove makesthe case a priority case. Stafflooks atthe listof priority casesto see who
hasthe capacitytotakeonanothercase. Therearetimeswhenacase maynotscorea priority, butwe
still take a look at it.

Member Vasquez asked about cases that score a 58 —are they still active? Ms. Klein responded
that we developed the prioritization system to focus the limited resources on the most impactful cases.
The prioritization scoring system was applied to the existing caseload, of which some cases were being
activelyresolvedalthoughtheymayormaynothave been priority cases. Staffcontinuedtoworkonall
active cases. Wehave manyinactive cases with the variety of scores. As we proceed through this
process, we will be working to activate all new reports so that we are not contributing to the backlog.

Mr. Olsson stated that many of the cases that come in get scored and become inactive. He
added that some priority cases may be inactive while some non-priority cases may be active.

Ms. Donovan stated that having atimeline or schedule attached to each case is very new. BCDC
hasfewnewcasesforwhichithasbeenabletorolloutthe newmanagementplan. WhenBCDCrolled
outthe prioritization system, ittook the entire caseload and scoredit. We made sure thatas capacity
wasavailable, therewas afocusonthe highestpriority cases. Atthattime, some caseswerestillbeing
pursued, but would not have been in hindsight because they did not have a score of 60.

Ms. Donovan continued that a new practice is to hold weekly meetings to go over the caseload
of each analyst. They are trying to get aggressive with these cases and ensure that all are advancing.
New cases get slots with consideration of priority.

Chair Scharff asked why we take on cases that are not priority cases. Mr. Olsson gave examples:
the Golden Gate Bridge’s suicide deterrent system, begun without authorization, buthaving high
political visibility; and the Oracle facilityin Redwood City making changes to their parking lot—other
fixes were also adjusted at that time for efficiency.

Mr. Trujillo stated that unless directed by management to take on a non-priority case, staff
should be taking on only priority cases.

Ms.Klein pointed outthatin priormeetings, staffwas givendirectiontohavean80% focuson
high priority cases and 20% on non-priority cases.

Mr. Truijillo cited reasonsforwhy work may begin onnon-priority cases: the violatoris willingto
work with BCDC and getthe violation resolved, orthe land is transferring hands and the corporation
selling the property wants to clean it up — the timing is right in many cases to begin work.

Chair Scharff affirmed this explanation: if the timing is right, the case gets worked on. He
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expressed concernaboutthe term“caseload capacity.” If we are receiving 60 new cases peryear,
roughly how many of those score over 607 Staffestimated the answeratabout20%. Chair Scharff
asked howmany ofthose high priority cases are notbeingworked on. Ms. Donovanrespondedthatin
thepastcouple ofyears, stafftimehasbeendivertedtoothermatters suchasquestionsfromthe public
andthe state auditor. Itis very difficultto use the pasttwo years as a set data point for reflecting staff
capacity.

Chair Scharff asked what will happen, going forward, to a new case. Mr. Olsson pointed out that
time staffis spending onthese audit-related questionsistimethatwe are notworkingon cases, sothe
backlogis goingtocontinuetogrowinthe comingmonths. Ms. Donovan statedthatthe goalistosoon
get the analyst staff devoted to handling cases, with a focus on the priorities.

Executive Director Goldzband stated thatfrom his perspective, BCDC’s most pressingissue with
regard to enforcementis resolving these policy issues and changing these processes quickly, notsolving
cases. Wehopetogetalotofthis done by the end of the year so we canreportto the Legislature that
we are starting a new way of dealing with the cases. The longer ittakes for BCDC to changeits
processes, the more criticism will come to BCDC.

He continuedthathe has neverbeentoldto pursue anenforcementcase based upon politics.
The Golden Gate Bridge District had for years denied thatit was in BCDC'’s jurisdiction. The pursuitofan
action was strategic on BCDC'’s part.

MemberRanchod notedthatbythe end ofthe year, inactive cases onthe backlogaregoingto
increase —for the good reason of system improvements. He asked about the plan for resolving cases 20
years old or older. Ms. Donovan responded that staff recognizes that allowing those cases to linger any
longeris unacceptable. They have made arough preliminary examination of those cases.

Member Ranchod stressed that the issue of resources, and how to acquire the resources, is key
in all of this. How do we empower our people to do their job, and allow for mistakes to occur?

Mr. McCrea agreed that the five-year goals need a reality check on whether they are expected
goalsorstretchgoals. Hesuggested thatworking onthe oldestcasesfirstwould be goodfocused
direction fortoday.

Ms. Donovan asked ifthe Committee agreed that staff should pilot this efforttogetthe oldest
cases resolved, reporting back in a month and a half on progress.

Mr. Trujillo suggested a review of the oldest cases and their status at the next meeting.
Executive Director Goldzband clarified that this would entail a paragraph on each case witha
recommendation on whetherto pursue. Member Techel requestedto seethe scoring.

The Committee agreed to address the cases Ms. Klein listed that have been open from 1999
back to 1988.

Chair Scharff summarized that the policies and procedures are the mostimportant thing. There
is yeta tension with that: we wantto see some progress onthe cases. Making some progress is
important, and if we can make progress on the oldest cases, that is easy to point to.

Forthe 0-6 monthtimeframeonthefive-yearplanwhich Mr. Trujillohad mentioned, Chair
Scharfffeltthatwhatever date you think this processis going to start should be considered 0. Mr.
Trujillo agreed.
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Toaccommodate the members of the public present, Mr. McCrea suggested to change the
order of the agenda to address Item #8 next instead of ltem #7.

8. Update on Union Point Park Enforcement Action. (ltem 8 was heard before Iltem7.)
Mr. McCrea provided a brief update.

Union Point Park is along the Oakland estuary near the Fruitvale District. BCDC issued a permit
in2003, andthe park was builtin2005. The permittees are the City of Oakland and the Unity Council.
The land is owned by the Port of Oakland, and there is a no-costlease of the land to the City.

Theparkwas createdthroughtheefforts ofthe Unity Council, whichhadledacampaignto
build the park for the underserved neighborhoods of Fruitvale and San Antonio. There were many
funding sources for the park.

The park has been well-used by the public and has been a great community resource. The
problem is that today the park feels very unwelcoming and unsafe. There has been a huge influx of
homeless encampments over the last several years.

Complaints beganearlyin 2018 aboutthe condition of the park. Last February BCDC, the
Coastal Conservancy, and the Bay Trail Project sent a letter to the City expressing their concerns. Last
November, a chain link fence was installed as a stopgap measure to protect the marina restroom. Since
November2018the community has continuedtoreceive complaintsfromnumerous membersofthe
public.

The City made various efforts to clean up the park, but the homeless encampments
reestablished themselves shortly thereafter. Last March agroup ofhomelessindividualsfileda
Temporary Restraining Order to prevent the City from completing the cleanup operations. In April, a
federal district judge issued a Preliminary Injunction preventing the City from moving forward with its
plans to clear the park. That injunction stands.

BCDCisstandingbywaitingfortheinjunctiontobeliftedandthe parktobe accessiblefor
everyone. No action on this item is needed; it is forinformational purposes only.

Public Comment

Brock deLappe, Harbormaster and Marina Manager for the Oakland Marinas, stated that renting
slipstotenants atthatmarinais extremely difficultgiven the shoreline conditions. Anarsonfireinthe
restrooms cost over $60,000 to repair. The Embarcadero Business Coalition held a standing-room-only
meetingin December;itwas attended by publicofficialsandlocalbusinesses. Theyallsaidthe same
thing: the parkis attracting crime, itisunacceptable, and the publiccannotusethis parkasis. Sincethe
meeting the situation has deteriorated further.

Mr.delLappe statedthatthe problemisthe Martinv. City of Boise ruling, which says thatpeople
mustbe ableto sleep—you cannotcriminalize homelessness. This park has beentaken overbya
handful of individuals who have usurped this resource from the general public. Mr. deLappe described
the legal proceedings and expressed his frustration.

Member Vasquez asked about the Unity Council. Mr. Olsson explained that the Unity Council
haschangedtheirfocus andwere notaware thatthey had anythingto dowith the park. Mr.deLappe
statedthatwhenthe City of Oakland signed thelease withthe Portof Oakland, they wererequired to
keepthe parkin“clean,firstclass, and lawful condition.” Theyare thusin breachoftheirlease. Mr.
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deLappe said that there was no way to police the stealing of water from stand pipes andfire lines.

Mr. McCrea stated that BCDC can reach out to the Unity Council and ask how the larger
community feels aboutthe park. We canalsoreach outtothe Portof Oakland and getbetter
understanding from the Real Estate Division about the lease.

Mr.Olssonaddedthattherearegrantsfromthe State Coastal Conservancyandthe Bay Trail
using Coastal Conservancy funds, thatinclude maintenance provisions. Ms. Donovan noted that staffis
watchingthis situation. Once the courtputtheinjunctioninplace, we recognizedthatorderingthe City
todoanythinginthe shorttermwas notgoingtoresultinany action. BCDC hasbeenin contact with
the City as well, trying to keep apprised of the litigation.

Member Vasquezfeltthatthe solution willtake everyone coming together, maybe makinga
pleaincourt. Presently the parkis notwhatitwas intendedtobe. Looking atthe environmentaljustice
aspect, the community hadfoughttogetthisopenspace andthis park,and nowit’sbeenovertakenby
someone else.

Executive Director Goldzband asked if the Committee had any recommendations for staff. Chair
Scharff stated that he wanted to read the injunction. Since we are not covered by the injunction, we
could fine the City of Oakland. He was not sure about going after the Unity Council.

Ms.Donovan stated thatMr. McCrea has reached outto officials atthe City. Thetwoissuesin
playarethe City’s abilitytofollowits own procedurestohandle personal propertyintheencampments,
andwhetherthe City has adequate alternative accommodationsforthe peopleintheencampments.
According to the City’s attorneys, the primary issue is having alternative accommodations.

Mr. deLappe described how the City was able to clean up Lake Merritt. Union Point Park needs
the City to rise to the level of priority where they are willing to do that.

Chair Scharfffelt that staffis doing everything right. They do need to meet with the City of
Oakland andtellthemto make this a park—tocleanitupandservethe people. Oncetheinjunctionis
lifted, they need a plan because then we are going to start enforcement procedures.

Executive Director Goldzband pointed out that the meeting has to occur with both permittees,
not just one of them.

Ms. Donovanfeltthatthereisinterestfromthe surrounding community. lthas madelocal
papers and BCDC staff does receive emails.

Member Vasquez asked about if the present homeless population is moved out: does thatleave
theparkopenforanewpopulationtomovein? Ms. DonovanrespondedthatBCDCwantstohavethis
discussion with the City, to ensure that they are meeting the terms of the permit.

7. Briefing on Standardized Fines Process. Ms. Klein presented the briefing.

The standardized fines regulation comes from the ability in the law to impose administrative
civilpenalties uptoanadministrative maximumof$30,000,inanamountnotlessthan$10normore
than $2,000 perday.

Thefines cangoto anyone forany violation of the law or any term or condition of apermit. The
Suisun Marsh Preservation Actdoes not have administrative civil penalty authority, and therefore
standardized fines are not used for violations in Suisun Marsh.

There are sixtypes of violations that are eligible for resolution using this regulation. Staffcan

APPROVED ENFORCEMENT
COMMITTEEMINUTES

FOR JULY 24, 2019



use the standardized fines for these types of violations when the violation has not resulted in significant
harmtothe Bay, and when the violation can be corrected ina manner consistent with the McAteer-
Petris Act.

Staffinitiatesthe standardizedfinesbysendingaletteroutliningthe nature ofthe violations,
howtoresolvethem, andthe penaltiesthatwill accrueifthe violationis notresolved within 35 days.

Ms. Klein described a hypothetical shoreline band violation to explain how the regulation
actually works.

ChairScharffasked, once thefinereaches $30,000 and stops, whereistheincentive todo
anything? Ms. Kleinansweredthattheincentiveistoavoidfinesatall. Also,thegroundsforanappeal
oftheaccruedfine are betteriftheresponse was more proactive. Mr. McCreaaddedthatitusedtobe
thatwhen the fines maxout, BCDC continued to call and work with the violator. We do not do that
anymore. Wenowsend aletter stating that we have stopped the standardized fine processandare
moving into enforcement — the Cease and Desist Order.

Executive Director Goldzband stated that we are trying to remove the disincentive that when
theviolatorreaches $30K, they donotcareanymore because the amountwillnevergoabove that.

Member Scharffstatedthatitseemsalmostworse: ifthe violatorneverresolvesit, theynever
have to pay.

Mr. Trujillo stated that fines do not accrue on cases that are on the inactive list.

Ms.Klein continued withthe hypothetical violation and showed whatkind of fineamountsthe
violationwould accrue. She pointed outthat somereductionis oftengranted for goodfaith efforts.

Arespondent can request a formal enforcement proceeding pre-resolution if s/he believes that
thetimelinetoresolvetheviolationisinadequate, ortofairly determine the appropriate remedy; post-
resolution, the respondent may notlike the amount of the civil penalty. The Executive Directorcan
terminate the opportunity for resolution using standardized fines and elevate fortwo reasons: the
responsible party has not corrected the violation and paid the fines within the time limits (usually 125
days), or the Executive Director determines that the responsible party has not made a good faith effort.

There are provisions of the regulation pertaining to repeat violations.

Staff has made changes that are working:

= Theyarefocusing onfewer cases so they can pursue each through resolution.

= They are elevating cases more quickly to the Enforcement Committee.

« Theyare pursuing procedures to elevate the inactive cases to the Enforcement Committee

for which they have already issued a 35-day letter.

Potential changes to the regulation for the Committee to discuss are:

» To define “substantialharm.”

+ Tomodifythe regulation to explicitly enable use of fines for certain dredging violations.

» Toextendtheperiodbeyondfiveyearsfordoublefinesforrepeatviolatorswhohave

previously paid afine.

< Toincrease the amount of $100/day for quick fix repeat violations.

« To consider automatic adjustments of fines amounts for inflation.

Ms. Donovan added that staff had listed the potential changes to the regulation to show how it
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can operate more efficiently, but any changes are going to be done as part of a more comprehensive
package after we undertake a full examination.

Chair Scharff noted that cases that come to the Enforcement Committee are no longer bound by
standardizedfines. However, are there are still limitations onhowwe canfine? Ms. Klein confirmed
thatfines arelimited to $10-2,000/day per violation, to the administrative maximum of $30,000. She
addedthatthe standardized fines donotcommence until 35 days afterissuance of the 35-day letter,
whereas the statutory fines commence fromthefirstday we have evidence thatthe violation began.

Chair Scharff expressed concern that by the time the violation gets to the Enforcement
Committee, thefineisalmostalways $30,000. Allwe are doingthenisimposingthe samefinesthatthe
standardizedfines process wouldimpose. Chair Scharfffeltthatthe amountshould double ortriple.

Chair Scharff asked if staff has the authority to collect the money without going to the
Enforcement Committee and elevating the case. If violators are at $30,000, why not just fine them and
collectthemoney? Ms. Kleinansweredthatthe Commission-issued Cease and DesistOrderhas
deterrentvalue even if the fines are the same; there are consequences to not complying withit.

Ms. Kleinstatedthatastheregulationis currentlywritten, thereisnowaytoassessfinesbefore
the violation is resolved. The total amountis not known unless the accrued amountis $30K.

Ms. Donovan notedthatthe regulations are currently written such thatthe violationhastobe
fully resolved before the fines close out. We can explore whether a change tothat might make this
process better.

Chair Scharff suggested that there may be a more efficient way to use incentives.

Mr. McCrea commented thatthe standardized fine of $30,000 maximum takes abouta year.
After four months we could switch gears to a Violation Report and start that process, getting to a
$30,000 maximum presumably sooner.

Chair Scharff pointed out that when people actually pay out of pocket, they have more
incentive. Ms. Kleinexpressedthehopethattheregulated community willbegintobe compliantmore
quickly because they recognize that our process has changed and things will be elevating more quickly —
that deterrence will speed things up.

Chair Scharff suggested that maybe we presently allow things to get worse by not acting quickly,
using the Union PointPark case as an example. He hopedforustothinkitthroughandbestdesigna
system —resolving this in a way that works for the next 20 years.

Member Vasquez felt that giving the Enforcement Committee the ability to set fines higher
would be anincentive.

Public Comment

Mr. Eichenbergstatedthatintryingtofindthe mostefficiencies, everythingshouldbelookedat
in terms of what takes the most time. There are ways to work with the definitions of staff job
descriptions suchthat permit-writing staff cantake ontasksthatenforcementstaffare doingnow. He
suggested that if the Legislature seems unwilling to devote more resources, then Baykeeper would be
happytoenacta citizen supervision effortto help with enforcement action. Finally, Mr. Eichenberg
observedthatregarding standardizedfines, the regulations were lastupdatedin 2003. We should
considerthe substantialinflationdifference andthe propertyvalueincrease since 2003; theincentive
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structures are quite skewed.

Member Techel stated thatitwould be helpful forthe Committee to understandthe processthe
Executive Director uses to evaluate fines — how the Executive Director and the Chair determine whether
toreduce them. Ms. Donovan stated that the way the process works is that staff writesamemoto
Executive Director Goldzband and the Chair with a recommendation regarding the appeal; they either
grantordenyit. Ms. Klein noted that the process has become much more systematic.

ChairScharffrequestedinformationonhowwe decide whatis aviolation,andwhetheritisone
violation ortwo.

Ms. Posner established that there are two sets of regulations at play: standardized fines and
penalties, the latter of which is a separate subject.

Ms. Donovan stated that we have a separate discussion teed up on how to determine individual
violations; this is following a recommendation of the audit. In addition, staff is in the process of
developing a penalty policy for which the Committee will provide guidance.

MemberVasquezfeltthat staff should be given as manytools as possible toresolve
enforcementissues—givingthe messagetoviolatorsthattheydonotwanttheircasetogotothe
Enforcement Committee. Ms. Donovan agreed.

Ms.Donovanstatedthatatthe nextmeetingwe willhave anotherdiscussiononthe penalty
policy. Intermsofhowfactors are weighed, the penalty policyis notrelevantforstandardizedfines
which are a set sum.

Ms. Klein suggested for the Commission to consider providing direction to staff and the
Commission Chair on when to grant appeals.

9. Adjournment. There being no further business, Chair Scharff adjourned the meeting at 12:29
p.m.

DATED:

BRAD McCREA
Regulatory Program Director

APPROVED ENFORCEMENT
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