SAN FRANCI SCO BAY CONSERVATI ON
AND DEVELOPMENT COWM SSI ON

ENFORCEMENT COWM TTEE MEETI NG

BAY AREA METRO CENTER
YERBA BUENA ROOM FI RST FLOOR
375 BEALE STREET
SAN FRANCI SCO, CALI FORNI A

THURSDAY, MARCH 16, 2017
10: 30 A M

Reported by:
Ranmona Cot a

EHLERT BUSI NESS GROUP

(916) 851-5976




APPEARANCES

Enf orcenent Conmittee

Greg Scharff, Chair
Mar k Addi ego

Marie Gl nore

Sanj ay Ranchod

Jill Techel

Counsel to the Commttee

Shari Posner, Deputy Attorney Ceneral
O fice of the Attorney General

BCDC St af f

Larry Col dzband, Executive Director
Adrienne Kl ein, Chief of Enforcenent
Greg Qgata, Legal Secretary

Matt hew Trujillo, Enforcenment Analyst
Maggi e Weber, Enforcenent Anal yst
Marc Zeppetell o, Chief Counsel

EHLERT BUSI NESS GROUP

(916) 851-5976




| NDE X

Page
1. Call to Order 4
2. Roll cCall 4
3. Public Comment 4
4. Approval of Draft Mnutes for February 16, 2017 4
5. Enforcenent Strategy 5
6. Staff Report 53
7. Adj our nnent 67
Certificate of Reporter 68

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N oo o B~ w N P

N R R R R R R R R R R
O © W N O U~ W N B O

21
22
23
24
25

PROCEEDI NGS

10: 35 a. m

COMWM TTEE CHAIR SCHARFF: We will call the neeting of

the Enforcenment Conmittee to order.

Do you want to call the roll?

M5. KLEIN. Good norning, Chair Scharff and Menbers of

the Enforcenent Conmittee, | will call the rol
Chair Scharff?
COW TTEE CHAI R SCHARFF: Here.
M5. KLEIN. Menber Addi ego?
COW TTEE MEMBER ADDI EGO.  Here.
MS. KLEIN: Menber Techel ?
COMW TTEE MEMBER TECHEL: Present.
MS. KLEIN:  And Menber G | nore?
COW TTEE MEMBER G LMORE: Here.
M5. KLEIN. Good norning, Menber Ranchod.
COWM TTEE MEMBER RANCHCD: |'m here.

now.

COMWM TTEE CHAIR SCHARFF: All right. | don't see any

public conmrent light; |I'massum ng we don't have any. kay.

Then approval of the draft mnutes. Can we get a

motion for draft m nutes?

COW TTEE MEMBER TECHEL: 1'Ill make that notion.

COW TTEE MEMBER ADDI EGO  Second.

COWM TTEE CHAI R SCHARFF: Okay. Al in favor?

(Ayes.)
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COW TTEE MEMBER G LMORE: And one abstention.

COW TTEE CHAI R SCHARFF: That passes. One abstention.
Al right.

Now it's back to staff.

M5. KLEIN. So this norning we will be providing you
with a second presentation on the devel opnent of our
enf orcenent strategy.

So just to rem nd you, we have been working on this to
fulfill the strategic plan goal shown there.

So | wanted to quickly remi nd you of what we shared
wi th you on October 20th, which was to outline the six-step
regul atory process. And we went through the current
practices for each of those six steps, the gaps in each of
t hose practices and possible solutions to fill those gaps.
W went over sone next steps, which we will be reporting out
on today, and your role.

| wanted to rem nd you of the comments that you gave to
us at the end of the presentation and I will be com ng back
to these at the end of today's presentation for sone
di scussion and input fromyou. Have a |ook at those. These
were very hel pful comrents and we feel that the strategy
dovetails very nicely with the feedback that you gave us and
di rection.

The two highlighted comments are what we have focused

on the nost since October 20th and I will be going into the
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detail now.

So to give you the punch line of the presentation: Qur
proposal and recommendation is that we dedicate 80 percent
of the staff resources to resolving the worse cases, which
we have now identified; and that we then dedicate 20 percent
of our resources to resolving the easiest paper violations.

So a little bit nore review.

The six steps in the regulatory process that we shared
with you in October are: How are permts prepared; what
happens followi ng permt issuance, also referred to as
conpl i ance assi stance; and then four steps for how are
vi ol ati ons di scovered, catal ogued, selected and resol ved.
And we are focusing on selection as in prioritization.

So the current selection, we really lack a current case
sel ection systemand as a result we are not resolving our
hi ghest priority cases.

W will be reconmmending, as | stated, that you support
the |l ong-term conversion of sone of our resources away from
enforcenment to permt conpliance.

And with this in mnd please note that we, with
sufficient person-power we could address -- at the outset 50
percent of the violations could be avoi ded by investing in
permt conpliance because that would facilitate proper
permt inplenmentation, which is about 25 percent of the

types of violations that we have and woul d reduce vi ol ati ons
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by permt hol ders.

So you see that of the 50 percent unpermtted
devel opnment that occurs, half of those parties have permts
already. So they should know and we believe that if we were
doi ng sone permt conpliance that we woul d reduce the
repeat, the recurrence of violations by permt holders and
we woul d achi eve greater permt inplenentation.

So we don't have a good prioritization system And
this means that we have not been exclusively resolving the
vi ol ations that have the greatest potential to harmthe Bay
or adversely inpact existing required public access.

And we have | earned through our prioritization effort
that we are resolving sone but not all of the right
vi ol ations and we need to address our backl og.

COW TTEE MEMBER G LMORE: Excuse ne?

MS. KLEIN:  Yes, Conm ssioner G| nore.

COW TTEE MEMBER G LMORE: | think I may have m ssed
the COctober 20th neeting so | apologize if this is a repeat.
Do we have an idea of the size of the backl og?

M5. KLEIN. We do. [I'mgoing to show you nonentarily.

COW TTEE MEMBER G LMORE: Ckay, thank you.

M5. KLEIN. Thank you. That's a great question and
pl ease ask away.

So we have devel oped two prioritization systens. One

whi ch has been the biggest effort is for physical violations
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and the second is for paper violations.

We have scored 162 of our existing cases by six
attributes in three different locations. And | am not using
the word "jurisdiction" because our permts tend to, sone of
our permts go beyond our shoreline band. Sone public
access is required outside of our official jurisdiction. So
the three |ocations are the Bay and the Upland - as opposed
to the shoreline band - and the Suisun Marsh. And the six
criteria that we have used are habitat value, durability or
per manence, toxicity, amount and size, nature and type and
visibility. And so for each of the three |ocations we are
using the sanme six attributes but the criteria in each
attribute is slightly different, slightly -- but quite
par al | el

So we have devel oped a nethod. So | just want you to
know t hat when we have scored a case we are just scoring on
the initial report. So once we get into a case and pick it
up we wi Il undoubtedly discover nore violations and we nay,
we wll have to re-score. But just so that you know, the
wor k involved in each of these cases would be for nore than
a single, physical violation. But that is the critical, get
past go nonment to identify the worst violations and
prioritize and work on those.

COWM TTEE MEMBER RANCHOD: Could |I ask a clarifying

guestion?
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MS. KLEIN: Pl ease.

COWM TTEE MEMBER RANCHOD: So woul d sonething that's a
public access violation fall in this category?

MS. KLEIN: Correct, Conm ssioner Ranchod, that would
i ndeed be a physical violation.

COW TTEE MEMBER RANCHCD: Ckay.

M5. KLEIN. Yes, so unpermtted fill placenent or the
absence to provide an inprovenent or an anmenity that is
required by a permt, largely a public access anenity,
correct. O failure to maintain, that would al so be a
physi cal violation.

So this nmethod that we've devel oped can address
mul tiple violations, nmultiple types of issues, so we could
have at any single property a violation in the Upland and in
t he Bay, for exanple.

The hi ghest possible score for a violation in the Bay
is 102 and for those in the Upland and the Marsh it's 96.
For violations occurring in tw of the three |ocations the
hi ghest score is 140.

So the results are robust. The priority order of our
cases is consistent across anal ysts. So when we commenced
this effort we scored cases together and we had to revise
and update and hone and inprove the criteria. And we were
then able to score individually and feel very confident that

we were choosing the correct score for each of the six
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attributes and comng up with a consistent score for each
case.

Finally. Well yes, I'll talk the backlog. There are,
unfortunately as you can see, nore cases than we can resol ve
at once.

So to show you the results. Here is a histogram of the
results. Notice that the mpjority of the cases have a
relatively | ow score and that is, | believe, good news.

Fewer cases are severe. W have determ ned, not
surprisingly as | said, that we should focus our efforts on
the right hand side of the histogram And the worst score
is a 96.

Alittle nore detailed for you so you can see. W have
got three colors broken down by each of our three |ocations:
Blue is Bay, green Upland and orange Sui sun Marsh.

So | ooking at the cases at the right hand side of the
hi stogram There are 47 cases -- excuse nme, 47 scores that
are 50 and higher and that's at the 60, so you' ve got the 5
right hand bars, sets of bars. N neteen, or 40 percent of
t hose worst cases are in the Bay jurisdiction with 60
percent then in the Upland and Marsh.

So our reconmendation is, as | said, to dedicate, do an
80/20. So 80 percent of our resources toward the highest
priority violations.

That's cases with a score of 60 or greater.
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It's 32 of the 162 cases or about 20 percent or one-
fifth of the total casel oad.

We are working on 6 or 8 of these at the nonment. You
are famliar with two of them Point Buckler and Marina
Vil | age.

This initiative will take three to four years so we are
not getting to the backlog, we are getting to the worst
priority cases, the highest priority cases.

COWM TTEE MEMBER RANCHOD: Can you give us a sense of
t hose 32, how many are ongoing violations? |If it's not
handy you can cone back to it later. | was just wondering
if that was one of the factors we | ooked at for
prioritizing?

M5. KLEIN. We did not. 1'Il let you guys.

M5. WEBER. One of the factors, | think it had to do
with -- | forget under which factor but one of the criteria
that we would ook at is, was the violator a repeat
violator. Like had we dealt with them before and opened and
closed a violation; and so that was taken into account with
the prioritization.

MS. KLEIN: By ongoing do you mean the inpacts are
wor seni ng by the day?

COW TTEE MEMBER RANCHOD: Yes.

M5. KLEIN. Half. 1'mgoing to just -- and Matthew

Trujillo has sonething to add.
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MR, TRUJILLGO In ternms of whether they' re worsening by
the day, it's kind of a conplicated question because we, in
| ooki ng at these cases, we did try to assess from what we
could as much, get as much information as we coul d about
what the current status was. Wether this was a very old
case and if so, you know, what's the state now

So that did informour score but that's not really, you
know, a specific criterion because it's also - and naybe |I'm
starting to speak out of turn here - but it would be
sonmet hing that would be very hard to assess because a | ot of
these are the result of a snapshot, they are the result of
t he subm ssion of a conplaint and then we just -- we do our
best to kind of assess it fromthere.

M5. KLEIN. There is a case that the property owner has
not allowed the public onto the property, that's one
exanpl e, we have anot her case that involves many boats
anchored of fshore. And there are resource inpacts
associated with that ongoing activity but none of them a
ot of themare old and none of themare continuing, as it
were, in ternms of they are not, no one is putting nore fill
in the Bay. Point Buckler would be a very severe one and
we hopefully are working to address that. And | can work on
a nore conpl ete answer for you

COW TTEE MEMBER TECHEL: The six things you score on,

they all -- can you give us an idea of how nmany points are
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eligible in each range?

M5. KLEIN. That's a great question.

COWM TTEE MEMBER RANCHOD: And where does public access
fit into those six? And if it's comng up | can wait.

M5. KLEIN. It has to be fairly sinple so for each of
the six attributes there can be a score of 1, 2 or 3. In
several cases, such as Visibility, the score is either 1 or
2. Sonetines our criteria, exanple Toxicity, the inpact is
either low, nediumor high. 1It's fairly crude, we have a
limted anpunt of information.

But for other categories - let ne find the one for
public access - they are quite specific and they were very
interesting to develop. So we, for exanple, considered
whet her the violation in the case of public access was
affecting the entire site, or in the exanple | just
menti oned, no access, no public allowed on the property. O
it's isolated to one |location on the property; there is a
m ssi ng bench. So that's obviously a nuch, that woul d have
a lower score. So we |ooked at the extent of the violation
across the property and the severity, let's say, in terns of
mai ntenance. 1s it one of the features or is it all of the
features. Have they abandoned it entirely or are they just
doing less than a good job. Is that hel pful ?

COWM TTEE MEMBER TECHEL: O the six that you |isted,

the attributes, |I'mjust asking where does public access fit
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under those six?

M5. KLEIN. It fits under nature and type and use.

COW TTEE MEMBER TECHEL: And if you can get a score of
1 to 3 in each of those how do you get to 967

M5. KLEIN. So there is a fornmula that is being used so
we are not just adding up the 1s and the 2s. There is a
formul a because each of the different criteria is weighted
differently. So we thought carefully about what factors
contributed nost to the severity of the violation. So we
have -- we are concerned about toxicity. It is nmentioned in
the law but it's not -- it's not a priority issue but we
also felt that we should consider toxicity in the
prioritization of a violation.

So it's ranked | think slightly | ower but we've got
things grouped. |It's mathematical and -- we | ooked at -- we
had assi stance and we actually considered howto prioritize
t hings using several different -- | think we | ooked at four
or five or six formulas with different weightings and they
gave us very simlar conclusions and so that gave us
confidence that the ranking was quite solid.

M5. WEBER: Could | add sonet hi ng?

MS. KLEIN: Pl ease.

M5. WEBER: And also just to clarify. For each of our
areas of jurisdiction, the Bay, the Upland and the Sui sun

Marsh, those six attributes are wei ghed and anal yzed for
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each of those jurisdiction areas. So in cases where there's
violations in the Bay and in the Upl and we went through
those six attributes for both of our jurisdiction areas and
then the fornmula that we ultimately deci ded on wei ghs and
varies and creates the nunber based on the six attributes
for both jurisdictions.

COW TTEE CHAI R SCHARFF: Thanks.

M5. KLEIN: W couldn't have done this w thout
pr of essi onal hel p.

Let's see here. | don't think I -- so we just added
this red line so you could see the focus of the work. That
represents the cases that we are focusing on.

So we have one exception to the ranking, to the
priority ranking, and that is that we have a nunber of
permttees, specifically the Ports of Gakland and San
Francisco, they're large permt holders so by default they
have a | arge nunber of violations. These are not
exclusively the fault of the property owner, often the
permts are co-pernittees where there will be a tenant but
the Ports are on their permts, and the Ports thensel ves
have a nunber of violations.

We believe that -- you know, you had directed us to
also attend to the worst violators and so we would like to
work with these parties and kind of work with them show

them t he aggregate cases and prioritize those and ki nd of
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have them work their way through those cases. W think this
creates an efficiency of resource use both for staff and the
Ports and pronotes future voluntary conpliance.

And t he conbi ned aggregate score of each of the Ports
total nunber of violations would certainly end up in the
hi gh end of the, the severe end of the ranking.

So how shoul d we address the 20 percent staff
al | ocati on?

Hi storically we have failed to do permt conpliance.
The permts are issued and the pernmittees are really on
their owmn to voluntarily conply and that's a problem so we
would i ke to formalize that process. W expect the
vi ol ations to be exclusively paper violations rather than
physi cal violations. W expect the issues to be discrete,
the tine to be neasurable and all resulting in a manageabl e,
predi ctabl e i nvest nent of our resources.

We still need to develop this system (Qoviously we are
issuing nore permts than we will be able to address so we
have to think strategically about which permts we will be
doing permt conpliance with. | think, obviously, the major
permts and material anmendnments, but we should al so touch
the non-material amendnents, the minor permts, maybe even
the region-wide permts so that we work across the board.
And this addresses Step 2 in the 6 step regul atory process.

So the benefits. | think | got one step ahead of
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nyself. But essentially, as | nentioned in the beginning,
this has the potential to elimnate 50 percent of our
vi ol ati ons.

The challenge is that we don't have dedicated staff to
do this but we are going to carve out a piece of tinme for
that. And we have used volunteers in the past to do this
and it is very likely that we will do that again in the
future.

Pl ease, Comm ssi oner Addi ego.

COW TTEE MEMBER ADDI EGO  Adrienne, was there ever a
ti me where the BCDC had dedicated staff that were for the
nost part exclusively in the field | ooking at conpliance?

M5. KLEIN. No. W also don't have a dedicated field
i nspector. And as you may all know, it's easy to stay a
little too chained to one's desk. | have tried in the past
and we will also try to dedicate days a nonth to get out in
the field for spot inspections. That's a great question.

So alittle bit on the paper violation prioritization
t hat we devel oped:

We assessed each paper requirenent, if you will, by
i mpact if not conpleted and by effort to achieve conpliance
by staff. W used three sinple categories, which are high
medi um and ow, so this was a nuch nore sinple systemto
develop. W did it on our own in a day or two.

| thought it would be interesting for you to gl ance at
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the types of paper, special conditions and docunents that
are required of our permttees. These are the high
priority, what we have determ ned to be the high priority
vi ol ati ons.

Next |'ve got the nediumpriority violations.

And we' ve di stinguished, on the previous page we had if
a project is built with no construction plans that woul d be
considered a high priority violation. Mre commonly we'l]l
have received and approved a set of construction plans but
it's lacking some details. That would be nuch | ess
significant and also easier to fix.

COMWM TTEE CHAIR SCHARFF: So | just have a brief
techni cal question. Wen you say "Executed Original of the
Permt" that's the construction permt?

M5. KLEIN. It's the permt that you would, that you
woul d issue if it's a magjor and it needs to be signed by the
permttee. So essentially we enter into a contract.

COMWM TTEE CHAIR SCHARFF: So it's our permt.

M5. KLEIN. It's our permt.

COMWM TTEE CHAIR SCHARFF: It's our permt.

M5. KLEIN. It's our BCDC permt, correct.

COWM TTEE CHAI R SCHARFF: So when we say "submt the
original” it's their signatures we want?

M5. KLEIN. Correct.

COW TTEE CHAI R SCHARFF: Cot it.

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o B~ w N P

N NN N NN R R R R R R R R R
O N W N B O © O N o 00 M W N R O

19

M5. KLEIN. And the low priority violations.

So we wanted to show you sort of -- we've got Staff
Effort on the Y-axis and |Inpact to Bay Resources or Public
Access on the X-axis and we -- just kind of a sinple picture
of we are focusing our efforts to capture the high inpact
vi ol ati ons.

W don't yet -- we haven't figured out how to neasure
the effort involved. There are a |ot of external factors
that determine that. Cooperation of the permttee/violator,
who they hire, their abilities, their willingness. Those
things really affect our effort.

And then 20 percent resource allocation to the paper
violations that are brand new, that are easy to fix. And
there is a payoff for that investnment. And it's a nice way
for us to balance out a work week or nonth with sinple work
to kind of offset the |onger range, nore intensive case
efforts.

COWMWM TTEE CHAI R SCHARFF: Can you just tell us what a
Low Harm H gh Effort thing | ooks |ike?

M5. KLEIN. Well, not really actually, I can't. Well
it would be sonething that we -- the sane initial steps are
i nvol ved. W have to, we have to understand the permt
requirenents if there's a permt in place, so that's the
initial step. And then we have to communi cate the nature of

the violations and the steps that the permittee or violator
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has to take to fix the violation. So that's bread and
butter, the sane thing every tine. It can be alittle nore
conplicated for an older permt, a poorly witten permt.
So that's the same effort.

The low effort would be they got the letter, they
called us up, they said they wanted to neet or ask a couple
of questions to nmake sure they understand what they have to
do. They get a qualified person on board. So if it's a
| egal instrunment, they have a |l awer that knows what he's
doing. |If it's project plans they have the architect or the
| andscape architect take care of them |If it's a |egal
instrument for a public access area they have the surveyor
out on the site, they know where the edge of the Bay is,
they get it done. And they do a good job and we approve it,
that's low effort. Unfortunately, that doesn't happen quite
as often as we'd I|ike.

So the backlog that I think Comm ssioner G| nore asked
about. So currently. So when we did our scoring we had 162
cases that we scored. Qur current full caseload is 188
cases. W have -- it's not quite fair to say we have six
full-time staff doing enforcenent. Cearly Matthew, Mggi e
and | are doing enforcenent all the tine. W have, as you
know, Marc and John who do a |ot for the enforcenment program
and they have many other responsibilities; and then Geg

Qgata is giving us huge anpunts of support. So that's our
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capacity in ternms of person-power.

W think it's too soon to close the non-priority cases
because we don't have a nmethod to reliably estinmate the
effort to resolve them which we just talked a little bit
about. Qur reconmmendation is to wait a year and kind of
reexam ne based on our learnings. W are going to try to
keep track of how long things take. But it may be that we
all agree or that you recommend, that we recommend that we
just -- we close the non-priority cases that we know we
won't be able to get to.

This is alittle drawing that we made up just to show
you. The green bubble represents case work. So we're
hoping with this strategy in place we have fewer cases on
the books. This is, as you can see, a two to three to four
year projection. W are doing a |ot of program nanagenent
devel oping this strategy and we hope to get things in place
and increase our capacity to do case work and viol ation
prevention. So the blue would be the permt conpliance
effort.

So other things that we have been working on which are
all part of inplenenting the strategy:

We need to update the reporting formthat staff uses
when we receive reports of violations to get better
information and include our prioritization system That

will be an internal piece of that.
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W want to inprove the website portal for reporting
vi ol ati ons.

We have to create a systemfor integrating the
prioritization attributes into the reporting form

We are about to launch a new layer in our G S database.
We have got access to issued permts and resources and
jurisdictional |ocations and we will now have a | ayer that
shows us all of the enforcenent cases that are open and
closed and all of the issued ceased and desist orders. And
that will be really useful because all staff shares incom ng
calls fromthe public and a lot of those calls are for
reporting violations, so we wll get nore conplete data
sooner .

As | nentioned, we have to figure out the protocol for
doing this new permt conpliance initiative.

And at sonme point we think this year we'll be bringing
to you sonme proposed changes to the regulations. They will
be conprehensi ve changes but include sonme to inprove the
enf orcenent regul ati ons.

So now we are | ooking again at the list of coments you
provided to us on Cctober 20th. 1've reorganized the
comments a little bit and col or-coded them

So we think we have a systemthat we have presented
that will resolve the worst violations and address the worst

vi ol at ors.

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O N W N B O © 0 N o 00 M W N R O

23

We are comrenci ng addr essi ng paper violations because
we agree they're inportant.

We are acutely aware of our backlog and, as |'ve said,
want to put this systemin place to kind of see how quickly
or slowy we nove and cone back to an official decision
about that in the future.

In yellow |I've put that you directed us to use our
tools, bring cases to the Commttee quickly and make sure
that there is clarity between the process for stipulated and
contested orders.

And we think we do a pretty good job of using our
tools. In ternms of bringing matters quickly, | think you
will recognize there is a tension between qui ckness and
rightness. And we encounter externalities that slow things
down and chal l enge us fromfollowing the letter of the |aw,
as it were.

COWM TTEE CHAI R SCHARFF: Can you give an exanpl e of
that? | guess | just don't really know what you nmean. ' You
encounter externalities that doesn't allow you to follow the
letter of the [aw'

M5. KLEIN. Well, one exanple would be | have been
working with a restaurant in Sausalito for -- | was working
with a restaurant in Sausalito. They did a fairly extensive
renodel over the Bay. BCDC requires |ocal discretionary

approval to file an application as conplete; and the Cty of
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Sausalito never gave a conplete -- they gave a discretionary
approval but it didn't include the entire project. So the
permttee, the applicant was never able to file the
application as conplete. It didn't seemquite fair to cone
down on themfor a local jurisdictional issue so | sort of
wai ted and caj ol ed and communi cat ed and eventual | y dropped
it. Nowwe're going to -- that's one of our cases that
we're going to pick back up and close. That's one exanpl e.

COMWM TTEE CHAIR SCHARFF: | think that's hel pful. What
came to mnd, the question of should we change our rules to
say, if local jurisdiction is provided then we do it. |I'm
j ust asking whether or not it's worth staff resources to be
chasing -- what's the benefit to staff to really chase down
that? And maybe there is a reason that it's worth it, but
gi ven the backlog in cases | just thought maybe we m ght
want to consider are our rules the right rules given where
we are?

M5. KLEIN. Yeah, that's a great -- this is what we
want to sort of consider once the strategy is in place.
That's good input and that's not sonething we woul d have
predicted at the outset. There was also sone difficulty
with the representative so | didn't have a very effective --
they didn't have a very effective representative, there were
sonme health issues, so things |ike that.

Yes. So our goal is to bring things quickly. That is
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absol utely our goal and we will continue to evaluate the
factors that affect that and di scuss themw th you.

So regardi ng enforcenment proceedings. You had asked
that we have the respondents at different tables. | hope we
have made that nore clear. Let us know how we can make the
proceedi ngs run snoothly for all parties involved, the
respondents, staff and you.

COWM TTEE CHAI R SCHARFF: Well | think frommy point of
view | think giving us enough time. | think we have been
putting too much on the agenda, which we haven't been
getting to and I think we have to be nore realistic. You
know, we al ways have the Conm ssion neeting after so
everyone can get here, but that limts our tinme and that
creates sone tension, frankly, between how much tinme we give
the applicants who -- they're not applicants, the
respondents, who always seemto want nore tine. W want to
clearly give due process and have a thoughtful discussion.
| think we continually run up against tinme issues.

COW TTEE MEMBER ADDI EGO. Greg, |'m 100 percent with
you. The last case in this hall with Scott's Seafood, the
rush to judgnment. Jill was working on sone thoughts that
she wasn't able to share conpletely with us and even our
counsel advised us that the clock was ticking. So janmm ng
t hem up against the other neetings is a problem

COW TTEE CHAI R SCHARFF: | think that's an i nterna
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thing, we have to decide if we want to do it on days we have
Comm ssion neetings. Cearly | think that's where staff
wants to go or is it for purposes of the Conmm ssioners so we
can get here?

M5. KLEIN. We wanted to accommobdate you and minim ze
travel tine.

COW TTEE CHAI R SCHARFF: And what tinme did we start
[ ast time?

EXECUTI VE DI RECTOR GOLDZBAND:  9: 30.

COWM TTEE CHAI R SCHARFF: 9:30, all right. Because it
is hard to get here too early. | nean, it's not easy.

EXECUTI VE DI RECTOR GOLDZBAND: Saturdays are a
possibility. (Laughter.)

COW TTEE MEMBER TECHEL: | did think -- 1've told so
many peopl e about the story that we were, had a tine
constraint and you cane up with every public speaker gets 30
seconds. Ww, that really went very well. | felt, | think
everybody got out what they wanted to get out so sonetines
the tinme constraint has been a creative piece.

COW TTEE MEMBER ADDIEGO.  Jill, 1 think that worked
well in this environment but don't try it in your | ocal
jurisdiction.

COW TTEE CHAIR SCHARFF: Right. No, we'd be run out
of town in our local jurisdiction, right? | nean, 30

seconds. And to be honest, the 30 seconds did not feel good
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to me. | nean, | think everyone got out what they needed to
say but, you know, | would rather have had a little nore
| eeway on that. And frankly even if we started -- | think

on those things we should probably start at 9:00 at the very
| east. And maybe we shoul d consider on the really big ones
having our own day for it as opposed to a Conm ssion
meeting. | think it depends on -- sonmething |like Scott's
where we expect huge nunbers of public speakers, the really
contested ones. And with that said, we' ve probably done the
two big contested ones right, Point Buckler and Scott's.

M5. KLEIN. We'll find out. Thank you.

So regardi ng pronoting public awareness. That is
sonet hing that we need to work on, we haven't devel oped a
met hod for doing that. Again, we don't have a dedicated
Public Information O ficer.

COW TTEE MEMBER ADDI EGO | think the nmethod was the
size of the fine generated the public awareness so we're off
to a great start. (Laughter.)

M5. KLEIN. And on the last two points: Recouping staff
expenses. W have been doing a little -- so the provision
of the law that -- there's criteria for assessing the
adm ni strative penalties in an order and one of those is the
cost to the state and we have been in the violation reports
showi ng you an accounting of hours. | don't think that's

what you had in mnd, it's not full, it's partial, so it
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woul d only be for -- and those, all of the penalties go into
the Bay Fill C eanup and Abatenent Fund, which is nmandated
to be used for Bay fill cleanup and abatenent so it's not
actual ly recouping staff expenses.

COW TTEE MEMBER G LMORE: |I'msorry, so | have a
guestion about that.

MS. KLEIN: Pl ease.

COW TTEE MEMBER G LMORE: So does the Conm ssion have
the authority to specifically tack on -- | don't know if you
want to call it a penalty or a fine or whatever the |anguage
is, to start addressing staff costs or is that sonething
that is wholly within the power of the Legislature?

Because nmy feeling on this is there is the penalty that
you pay for being a bad citizen and dunping fill in the Bay
or whatever it is that you' re doing to the environnent; and
then there is the fine that you should pay because we have
to haul you in front of BCDC and go through these, you know,
enf orcenent hearings and that takes up staff tine and
resources that could be spent doing a nunber of other
t hi ngs.

And so it would be nice to know if the Conm ssion has
the authority, you know, basically in our permts to say, oh
by the way, if you violate any of the permt conditions be
aware that you will be paying whatever formula - | nean if

we have the authority - whatever fornmula we cone up with in
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addition to whatever penalty you have for illegally dunping
in the Bay. You know.

MR. ZEPPETELLO 1'Il conment briefly. | think that
the lawis clear that the penalties need to go into the Bay
Fill d eanup and Abatenent Fund. Taking staff costs into
account is a factor in the amount of the penalty but it
doesn't give us the flexibility to specifically allocate.
But that is sonething.

One of the things we have been tal king about internally
and | think that Larry is considering is whether we want to
come up with a proposal for how the noney could be -- it
needs to be appropriated by the Legislature but we nay have
some opportunities to be creative in exactly how t hat noney
- with the Commission's discretion - as to how t hat noney
woul d get used. But | think that what you' re tal king about,
Comm ssioner Glnore, is nore an issue of possible
| egi sl ati ve changes.

O perhaps, just as an idea, the idea of putting

sonmething in a permt that would allow sort of a -- we would
have to call it sonething other than a penalty, but a way to
recoup.

COW TTEE MEMBER G LMORE: R ght .
MR. ZEPPETELLO It's sonething we could think about.
COMWM TTEE MEMBER G LMORE: | think we're creative

enough to do that.
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EXECUTI VE DI RECTOR GOLDZBAND: O that | have no doubt.
| want to sort of conbine three things into one thing to
sort of give you an idea about where | think we sort of need
to head and we have all sort of talked around this a little
bit.

Adrienne was totally correct in saying that the fines
that you inpose and that are paid go to the Bay Fill and
Abat ement Fund. The Bay Fill and Abatenment Fund is what's
called in state parlance a special fund. You have to have
an expressed appropriation to spend those nonies, both in
terms of the ampbunt and in terns of howit's actually to be
spent.

So what we are going to have to do after this fisca
year is to determne: A how nmuch noney is in the account
because it's going to be far nore on June 30 this year than
it was on June 30 |ast year and that it was June 30 the year
bef ore because you're being very active, which is absolutely
great. W are going to have to have a discussion with you
and with the full Comm ssion about how those noni es should
be spent and al so how nuch of those noni es should be spent.
So that's sort of that part of it.

The other thing that | think you are going to see over
t he next year or so, and you'll renenber the slide that
Adri enne showed you that said that for the next year or so

we are going to have to |learn, assum ng we use this priority
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system what works and what doesn't work.

One of the next tronches of issues we are going to have
to deal with with the enforcenent crew is what works best,
what doesn't work as well in terns of tools and in terns of
process. \Wien we get that figured out and we then conpare
what our tools are versus the Coastal Conm ssion's, versus
the Water Board's, versus other state agencies that have
enforcenment policies and practices. Then we can cone to you
wi t h suggesti ons about whet her and how we shoul d change the
tools that we actually have.

| think that goes to your questions, Conm ssioner
G | nore, about how we could then go to the Legislature, go
to the Adm nistration and go to the Legi slature and say:
'Here, we have done the enforcenent strategy. This is
what's working, this is what needs to be inproved. Let's
work together to figure out whether and how we change our
| aws and/or regulations to do maybe in part what you're
suggesting we do, which is --' and having received a
violation four and a half years ago when | was driving,
recogni ze that you not only pay a penalty, a fine, but you
al so end up paying court costs if |I renmenber correctly.

COW TTEE MEMBER G LMORE: R ght .

EXECUTI VE DI RECTOR GOLDZBAND: That's, | think, what
you're trying to get at. And so ny question is, do other

state agencies do that? |Is there a state | aw which all ows
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themto do that? Do they do that through a |egislative
situation, an actual statute or do they do that through
regul ation? That's the kind of stuff we'll have to figure
out .

COW TTEE CHAIR SCHARFF: And | think -- Marie, |
think, raised a good point or maybe you did as well about
the notion that putting it in the permt, because sonetines
you can have it --

EXECUTI VE DI RECTOR GOLDZBAND: Sonetines that's the
easi est --

COWM TTEE CHAI R SCHARFF: You have a contractual right
toit, that if they violate the permt they then know this
and that.

EXECUTI VE DI RECTOR GOLDZBAND: And one of the things
that Adrienne and the crew have done over the past few years
starting with the Anerica's Cup permt, which was five years
ago, four years ago, whenever it was, was actually start
putting into the permt expressly what you are going to end
up paying if you violate this thing. And that is an
incredibly, | think, strong way to ensure that you don't
have to work hard. That is that it's just automatic. And
so that is another part of this puzzle that we will end up
having to work through.

COWM TTEE CHAI R SCHARFF: That seens to be a very

useful tool
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MS. KLEI N: Yes.

EXECUTI VE DI RECTOR GOLDZBAND: | think that Adrienne
t hi nks so.
M5. KLEIN. Thanks for nentioning that, Larry. | had

three points. Just so that you re aware, we do include in
nost of the permts a finding which outlines, you know, that
states sinply, we have an enforcenment program and what the
adm ni strative penalty range is and that they could be
subject to orders or legal action. |It's not exactly what
you' re asking for but we do put that in the permts.

The bread and butter tool that we use, we have the
adm ni strative penalty authority and you' ve seen that at
work in the orders that you' ve issued. The tool that we
use, and you're going to hear about this from Matthew in a
few mnutes in our staff report.

One of our regulations is called the Standardi zed Fi ne
regul ation and that's when -- for nost of the violations
we'll issue a letter and it essentially starts a clock and
the fines are predeterm ned based on the tine it takes for
the responsible party to fix the violation. And it's a very
effective tool because we don't, we are not meki ng any
di scretionary decisions, it kind of neutralizes our role a
little bit, they' re determ ned based on type of violation
and duration to fix.

And at the conpletion of the violation we say, this is
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what you owe, and they have the chance to appeal the anmount.
The decision to reduce by sone -- by no or some anount or
fully is in the hands of Chair Wasserman and Larry. So
staff will prepare a neno summarizing -- they'll submt a
letter, these are the reasons we want a reduction. W'l

analyze it and present the information to the Chair and

Executive Director. That works really, really well, it's an
extrenely effective tool. 1 don't know of other agencies
that have that tool, | think they would be | ooking to us for
t hat one.

And then to Larry's point on the America's Cup permt.
The permttee needs to agree to that, right? That's not, we
can't inpose that without their agreenment. 1In the Anerica's
Cup situation we used it because we wanted for violation --
what they weren't opening -- the event was short, right?
They had a trial run in the sunmer, it was short. Qur tool
that | just described, it wouldn't have worked to give them
a 35 day grace period, the whole event would be over by the
time the fines kicked in. So that was why they agreed to
this. And there are other -- we can use it as a negotiating
tool in an enforcenment case but as a standard practice |
t hi nk we woul d need regul ati on changes to do it on a regul ar
basi s.

COW TTEE CHAI R SCHARFF: Well, but | mean, we do that

when we grant building permits and approval s, devel opnent
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approval s where we have, you know, you have to pay the cost
of such-and-such. If you violate themor if we get sued or
what ever you have to do that. And, you know, people agree
because if they don't agree --

COW TTEE MEMBER G LMORE: They don't get their permt.

COMWM TTEE CHAI R SCHARFF: -- they don't get their
permt. They just sinply don't get it. Okay, you don't
agree, that's fine, you don't have to but you don't get your
permt. So nost people agree.

COW TTEE MEMBER G LMORE: Yes, it's very
straightforward. And they understand it's part of the cost
of doing business, yes. And so | guess ny only issue is it
seens |ike we have the power, the only issue is where the
noney goes, right?

M5. KLEIN:  Mm hnm

COWM TTEE MEMBER G LMORE: It's not going to pay for
staff tinme, but as we all know staff tinme isn't free, so.

M5. KLEIN:  Mm hnm

COW TTEE MEMBER G LMORE: And, you know, | guess |
come back to, you know, the state appropriates our budget.
And if they want to keep costs down it would seemto be very
| ogical to get sonebody else to pay for it, you know.

Hence, put it in the permt, this is what happens if you
violate it, and that noney goes back to BCDC to recoup staff

costs.
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M5. KLEIN. Geat, thank you.

COWM TTEE MEMBER RANCHOD: Can | follow up on that?
This is a hel pful discussion. | don't want to wait another
year before we cone back with a recommendati on for how to
address this lack of flexibility in the use of funds. So
it's great if we have nore funds going into the Bay Fil
Cl eanup and Abatenent Fund but | don't want to be here a
year from now sayi ng, okay, here are the recomendati ons,
now let's take it to the Legislature. Anything they do wll
take another -- until January 1st to be inplenented.

Wiy can't we - let's say if it's a lack of staff
resources - conpare the authority we have to other rel evant
state entities. |If it's a lack of state resources to do
that research and anal ysis why don't we go to one of the |aw
school s here and say, we have a great project that we could
use sonme help on. Go to Environnental Law Clinic or
sonething. There's got to be other resources that can help
us do a discrete analytical project that could then help
informactions by us. Because the Legislature is in session
now. They are going to be |ooking at the next fiscal year's
budget .

And if there was sonethi ng obvi ous we coul d understand
during the next couple of nonths such as -- well, even if we
can recoup staff costs and other costs associated with

enforcenment, if it all goes into the Bay C eanup Fund and it
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doesn't help the Comm ssion have actual staff resources to
cl ear the backl og and do sone of these things we have the
sanme problem So if we lack flexibility in howto utilize
sone of the funds associated with an enforcenent activity
that should be a fairly addressable issue that we can al ways
tee up to sonebody in Sacranento.

EXECUTI VE DI RECTOR GOLDZBAND: So |l et ne answer that
with I think at |east three responses.

First of all, the Departnent of Finance wants us to do
this and we have already tal ked with the Departnent of
Fi nance. There are bigger issues for the Departnent of
Finance than this and so the last thing | want to do is get
t he Departnent of Finance |ooking at us saying, we'll work
with you on this but we actually have bigger things and
better things to do right now And so | have to sort of
pick our battles a little bit carefully, especially because
| think that, as you will hear in the Comm ssion neeting, we
have bi gger battles that we are going to end up fighting
this upcom ng fiscal year. That's nunber one. It doesn't
mean it's not inportant, it's just that you have to choose
your priorities.

Nunber two. | think you're right in that it's probably
pretty sinple to actually - | say that |ooking at Marc - but
it's probably pretty sinple to conpare what we do versus the

Wat er Board versus ot her enforcenment agencies. | don't
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think that will take nuch tine because candidly, you know,
three or four calls fromMarc to his counterparts can get
you a pretty decent idea about what they do and it's going
to take a lot of tine.

The difficulty, candidly, is that -- and it's not
difficult. The time sync fromour perspective. And Steve
who is over in the next roomdealing with Bay fill would say
this, is that as a state agency the last thing we want to do
is sinply propose sonething and take it to a state
| egislator. W are going to work it through the Resources
Agency and through Finance and through the Departnent of
Justice, candidly, because they help us with all this stuff,
to make sure that they are fully in support of what we're
doing and that takes a little bit of tine.

The third aspect is that there is a budget cycle. So
there is no way, candidly, given what, again, we'll talk
about at the Comm ssion neeting with whatever the federal
budget is going to do, that the Departnent of Finance is
going to take a |l ook at our Bay Fill and Abatenent Fund
whi ch barely has $1 million dollars in it and decide to put
that at the top of sonething el se.

And candidly, | want you all as the Enforcenent
Commttee to tell the Comm ssion how you think those dollars
can best be spent. So unless we can get that done within

the next two nonths, which | don't think we are going to be
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able to do, we are going to have to wait for the next
Governor's budget. Wich is not a bad thing, it's actually
a good t hing.

And the reason that's a good thing is that if we can
get a -- if we can get that kind of plan into the Governor's
proposed budget then it's basically clear sailing and it
will happen. And it's a |lot easier to, candidly, get
sonething like that in the Governor's proposed budget than
it is to get through the Legislature because this is a state
agency that has a special fund that has decided it wants to
spend those funds in a certain way and it's actually better
for us to do it that way.

So | recognize that it's, | recognize that's a policy,
nerdy, bureaucratic answer but | think that we are sort of
stuck with it because of the timng and because of what's
going on in DC

COW TTEE MEMBER RANCHCD: Ckay.

EXECUTI VE DI RECTOR GOLDZBAND: |s that okay?

COW TTEE MEMBER RANCHOD:  Under st ood.

EXECUTI VE DI RECTOR GOLDZBAND: Al l right.

COWM TTEE CHAI R SCHARFF: W are now back to hearing
guestions and conments. Does anyone have anything further
to say?

COW TTEE MEMBER RANCHOD: Yes, | had a few nore

t hi ngs.
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On the backlog. Was | understanding correctly that the
proposal on the backlog is to wait a year and not try to
deal with 188 cases? W are carving off the 32, the ones
with the highest harm to focus on. | also want to hear
nore about why that is projected to take three or four years
to deal with those cases.

And then we are proposing to | eave the backlog for a
year and then conme back to it?

MS. KLEI N: Yes.

COWM TTEE MEMBER RANCHOD: Ckay. | don't -- |I'm not
very satisfied with that path. 1Is there a way we can cl ose
the non-priority cases that are in the backlog with -- and |

know that requires effort and work to address that but |
really feel like we need to close that, we need to do sone
wor k on that backl og.

M5. KLEIN. It absolutely can be done, Comm ssi oner
Ranchod. | guess given ny role | have an abiding concern
about just taking themoff the books as unresol ved
vi ol ati ons.

COWM TTEE MEMBER RANCHOD: |'m not saying --

MS. KLEIN: But it can be done.

COW TTEE MEMBER RANCHOD: |'m not saying drop them
|"msaying, try to resolve them by proposing a settlenent
resolution to the party w thout spendi ng weeks and weeks

wor ki ng up each one. |[If these are non-priority cases and
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t he harm has been eval uated and assessed as a | ow harm t hen
why isn't there a way to at |east attenpt to resolve sone of
t hese nore quickly?

M5. KLEIN. Manpower. | nean, it's really sinple. You
know, every case takes a lot of tinme. 1It's work. It
doesn't happen wi thout research, comunication and effort.

COMWM TTEE CHAIR SCHARFF: So I'mgoing to junp in on
that just briefly because | guess | sort of had the sane
sort of thought. Maybe just slightly different but | think
we're on the sane thing about that.

Coul dn't you just say, you go through the cases and you
say, these are low harm let's resolve themor whatever. W
have this big backlog. And we say, the average fine would
likely be X and so we offer them you know, 40 percent of
it. W don't wite it up, we don't do it, they pay the
fine, they're done and then they don't have anytinme on any
attorney's fees warring about it. That kind of stuff.

And then, you know, a |lot of these paper violations or
other things like that, you know. | nean, you can't assess
it because, | nean. |s there no way to assess it? No way
to assess it and cut the cases by doing sonething al ong
those lines? |Is that --

COW TTEE MEMBER ADDI EGO. Greg, are you including
conpl i ance, though, in that scenario?

COWM TTEE CHAI R SCHARFF: 1'm | ooking at sayi ng,
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there's how many cases that we are not going to get to in
the next five years, total?

M5. KLEIN:. One hundred and thirty, 70.

COMWM TTEE CHAIR SCHARFF: So if we are going to do
anything in the next five years is everyone better off if we
said, if it's not a continuing violation, you didn't do it,
fine, pay this fine, it's less than you' d have to pay
before, we've gotten sonething, we' re done.

O is it better to just basically say, for the next ten
years we're going to have a backl og of cases we never get
to? I'mnot so sure, |'mnot so sure -- we are not
suggesting dropping it, what we are suggesting is sonething

i n-between. At sone point you get to these |aches

argunents. | nean, ten years ago you didn't have a ful
permt done; who cares. Right? | nmean, it sort of gets to
t hat point.

And so it seenms that it's better to resolve it, take
sonme noney, it's not conpletely satisfactory and nove on. |
t hought that's what you were sayi ng.

COWM TTEE MEMBER RANCHOD: |If we went through the tine
to work up these cases and score them that's got to be
rel evant information to how we m ght resolve sone of these.
| get it there's additional work to figure out what a
penal ty anobunt or resolution would be. But as Geg is

saying, | think there's got to be a way with at |east sone
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of these to resolve them

And it wouldn't be the sanme resolution as if we put in
weeks and weeks of staff tinme to work each one up and maybe
deal with it in tw years but at |east we're addressing the
backl og, we're resolving issues that are hanging out there,
both for the Conmm ssion and for permttees. And as in the
real world there's |lots of other things going on besides
their BCDC permt, presumably, so | just feel |like we need
to --

And | get the issue of staff resources but then nmaybe
we need to rebal ance the proposal. You had 80 percent and
20 percent. Well, maybe nake it 70 percent and 15 percent
and create 10 percent to deal with the 30 | east harnful,
easi est ones on the backl og.

EXECUTI VE DI RECTOR GOLDZBAND: | was actually going to
say to me this is an entire matter of throughput. | nean,
how are you going to spend, how are you going to spend your
time dealing with the inputs that are com ng at you and
apportion themin a way that gets you where you want to be?

What we figured out as staff and what Adrienne proposed
is the 80/20 rule which, you know, on the face of it | ooks
pretty good. You're going to spend four days a week dealing
with these | ousy, horrible, mserable cases and you are
going to spend one day a week getting rid of these paper

violations and the like and that's just the way the world
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wor Ks.

But unfortunately, or fortunately for Maggi e and
Mat t hew and Adrienne, the work week is only five days.

COWM TTEE CHAI R SCHARFF: W can change that.

EXECUTI VE DI RECTOR GOLDZBAND: And we'll get noney from
the Bay Fill and Enforcenment Fund in order to pay them
overtime. But the key here is, the challenge or the
guestion that really I think is before us is, is that 4/1
split what you want to have happen or do you want to go
3/1/1? O do you want to have a 4/1 split that says, we
don't care about the paper violations, they' re just paper.

Wul d you rather spend that 20 percent of your tine
going through the -- starting fromthe left hand side as
opposed to the right hand side and trying to close in a very
standardi zed way that we would have to figure out how to do,
go fromthe left hand side to the right, starting with the
| east -- starting with the penalties that have the | owest
scor e.

| think your call here is to let staff know what you
think the nost valuable way is to have us deal with those
cases. Is it -- and throw the paper violations in there too
because that's the Friday work, as it were, that Maggi e and
Mat t hew woul d do, the one day a week worKk.

COWM TTEE CHAI R SCHARFF: Comm ssi oner Addi ego.

COW TTEE MEMBER ADDI EGO. Al ong those lines. Adrienne
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menti oned a m ssing bench, you know, a public anenity, a
m ssing bench. Certainly no harm But | would rather go
for conpliance on that than a fine. | don't know if any
jurisdictions have success with ammesty when it comes to
library fines or other fees and taxes but sonetinmes people
take the occasion of an ammesty to make it right and it

m ght be sonething that could be offered on the | ow end of
t he score.

COMWM TTEE CHAIR SCHARFF: | think that's what you
hearing fromus is we don't really have enough information
about the way you practice.

M5. KLEIN. Ckay.

COMWM TTEE CHAI R SCHARFF: We're thinking you can offer
|l ess fine, you can offer an ammesty to conme into conpliance,
so we nmove forward on these. The question we have really
is, does everything have to be worked up to the sane
prof essi onal standards you would normally do? O can you do
a |l ess-than-perfect job, resolve the case, hopefully bring
theminto conpliance. | think we'd all prefer conpliance,
right? W'd waive the fines in exchange for conpliance,
think, right? Let's nake it right.

The ol der the case, let's make sure they're not
continuing the violations. |[If they're paper violations, yes
they're inportant, | think they are, but how can we do this

wi t hout spendi ng huge amobunts of staff tine on it? What
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incentives can we give people to do that? That's really the
guesti on.

And then the third part | raised, which | thought, was,
let's ook at our rules and say, are we really too
bureaucratic? Do we really need all the stuff we ask for?
When you ask for an original signature | was thinking, can
we have peopl e do Docu-Sign? | mean, you know. And nmaybe
we do all that already.

M5. KLEIN. W accept digital, we accept digital
si gnat ur es.

COWMWM TTEE CHAIR SCHARFF: So |I'm just wondering why,
you know. |If there are ways that we can streamine. And
maybe you can, maybe we do everything in a way that's not a
probl em and doesn't save us tinme. | don't know, we just
have no i nformation.

M5. KLEIN. | love everything you' re saying, it's
really a resource limtation. Wen you say, can you not do
it, work it up all the way but resolve it. | mean, not
working it up all the way neans picking two of the seven
permt violations. So is that, is that how you -- | nean,
that's a way to worKk.

COWM TTEE CHAI R SCHARFF: What if you just sent a
letter to everyone? Right? | think that's what you're
saying. A letter to everyone that says --

M5. KLEIN. But that's, | nean, do you have any -- |I'm
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sorry, I'ma little overwhel med by the suggestion. The
permts are long, there are many special conditions, and we
are looking -- we are | ooking at inproving our permts.
Jaime Mchaels and her staff with us are working on
sinplifying and clarifying the permits. W know we need to
go in that direction. W are ina-- we are in -- we want
to get there.

COMWM TTEE CHAIR SCHARFF: And | think it's ignorance on
my part, | think that's why you're feeling -- because | know
how that is, right? You know everything that's going on,
you work with this on a daily basis and here you have people
sayi ng things that sound to you, come on, really?

EXECUTI VE DI RECTOR GOLDZBAND: It's not ignorance,
Comm ssi oner Scharff, | would argue that's not right. The
key is, fromperspective, what the Cormittee is willing to
live with below the normal procedure that we have that gets
you sone nodi cum of contentnent that we have done what we
need to do and we can nove on.

So what | would suggest is that we will go back and
figure out the throughout question, because it's really a
t hr oughput question, and come up with sonme thing, and |
don't know what it is, that we can get back to you on
sayi ng, here are our options with regard to how we can
forward on that. | apol ogi ze, Commi ssioner Techel.

COWM TTEE MEMBER TECHEL: No, | think if they' re not

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N RN NN NN R R R R R R R R R
O N W N B O © O N o 00 »h W N R O

48

going to be dealt with for five to ten years --

EXECUTI VE DI RECTOR GOLDZBAND: Then what's the use?

COW TTEE MEMBER TECHEL: What's the use, yes. They
may have --

EXECUTI VE DI RECTOR GOLDZBAND: |'ve got you

COW TTEE MEMBER TECHEL: They nay have ten viol ations
or three violations, but if we are not dealing with any of
the violations --

EXECUTI VE DI RECTOR GOLDZBAND: |'ve got you

COWM TTEE MEMBER TECHEL: -- is there another path we
can foll ow?

EXECUTI VE DI RECTOR GOLDZBAND: We'll figure it out.
And if there is we'll let you know

COW TTEE MEMBER TECHEL: And if the Enforcenent
Comm ttee can say, we want you to find a way to reduce the
backl og.

EXECUTI VE DI RECTOR GOLDZBAND: Ri ght.

COW TTEE MEMBER TECHEL: You can get creative on how
you do it.

EXECUTI VE DI RECTOR GOLDZBAND: Well, it's not -- | am
candidly | ess concerned about the credit that the
Enf orcenent Committee and BCDC woul d get for reducing the
backl og as nuch as | am concerned about the criticism of
nei ghbors who woul d say, 'Oh, so you're letting so-and-so

off scott-free.' lt's like the other side of the coin that
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| think we have to be concerned about too. And |I'm not
saying you don't do it because, because where you stand
depends upon where you sit. But | do think that that's,
it's that kind of an issue.

COW TTEE MEMBER TECHEL: A follow up that you nade ne
t hi nk about when you said that: How often do we get a
nei ghbor calling for enforcenment? How nmuch does that drive
t he wheel of what we work on?

M5. KLEIN. It's a Marin County specialty. (Laughter.)

M5. WEBER: The vast mmjority of our enforcenent cases
we find out by neighbors or nenbers of the public that live
nearby conplaining. And it's usually not one phone call,
it's one phone call a week followed up by emails, followed
up by 'Why aren't you working on this yet?" So it's
definitely -- people are very aware of what their neighbors
are doing and want to make sure that they are playing by the
rul es, because they play by the rules and it definitely
coul d get out of hand.

COW TTEE MEMBER G LMORE: Can | kind of foll owup on
that? And it's really sort of changing the course of this
di scussi on and Adrienne and | had a conversation about this,
| think at our |ast neeting.

M5. KLEIN. The Strategic Planni ng Wrkshop.

COW TTEE MEMBER G LMORE: Right. So given the fact

that the vast mpjority of our enforcenent actions start out
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bei ng conplaint driven by the public, by neighbors and
what not. \What has nme concerned is -- and this is on a
| ooki ng forward basis, |'mdone with the backl og.
(Laughter.)

COW TTEE MEMBER G LMORE: What has nme concerned is
that the permts that we have been issuing now are very,
very conplicated and a | ot of themhave to do with the whole
sea level rise adaptation, okay. And what we are telling
people is, okay, for the next 10 years you need to neet this
| evel of sea level rise adaptation but know maybe 20 years
down the line you ve got to do sonething el se, okay. So
it's kind of trying to hit a noving target.

So ny concern is, how do we enforce that? Because if
we are waiting for the levy to flood and the neighbors to
say, 'Hey, they didn't do their adaptation and we're al
flooding' that's a little late. So Adrienne and | were
having this conversation about how do we address that given
the fact that our permits are getting nore conplicated,
we're trying to hit a noving target and we don't have the
staff resources. You know, what kind of plan do we even
start looking to put in place?

And this is not necessarily something -- | don't think
we can address today but | amjust teeing it up for
everybody because we are going to have to deal with it.

COWM TTEE CHAI R SCHARFF: That's a good point.

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o B~ w N PP

N NN N NN R PR R R R R R R R
O N W N B O © O N o 00 »h W N R O

51

MR, ZEPPETELLO And | would just maybe say, listening
to your conmments, | think that woul d be an area where we
should try to build it into conpliance, assurance and the
permt followup so that it doesn't becone an enforcenent
i ssue.

COW TTEE MEMBER G LMORE: Exactly. But then we've got
to build sonme sort of a systemso like it pops up wthout
physically having to go inspect it. It pops up on sone sort
of conputer program | have no idea if one of those exists,
sayi ng, you know, so-and-so who cane in for a permt in
2017, it is now 2023 and without actually going out to the
site we know we have to check for whatever we told themthey
needed to do by 2023.

COW TTEE CHAIR SCHARFF: So do we tie those permts --
Li ke 2023, if it says that do we tie it to actual sea |eve
rise that's occurred?

COW TTEE MEMBER G LMORE: That's anot her i ssue.

COW TTEE CHAI R SCHARFF: What if sea level rise is
occurring faster or slower? | mean, | would assune it wll
occur faster but the world is always a nore conplicated
place than | -- so | nean, if sea level rise, for instance,
is occurring much slower than anticipated do we then have
themgo do it by 2023? O on the other hand, if it's
accelerating rapidly do our permts have that flexibility?

MR, ZEPPETELLO | think we are just starting to get
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into that and Brad m ght be a better one to talk about it.
But in Treasure Island, for exanple, there is a -- we

devel oped a permt condition requiring nonitoring and
actions to be triggered based on the results of nonitoring
and so it's not tied to a specific date, it's tied to the
results. But again, we need a tracking programso that it's
not totally the applicant, that we're keeping track that we
shoul d be | ooking at the results.

COW TTEE CHAI R SCHARFF: You know, | know sonme kids
that can build an app for that.

EXECUTI VE DI RECTOR GOLDZBAND: Actually, the program
actually the program already exists, it's called Excel.
mean, it actually works and so we'll deal with that.

Let ne al so answer Conmm ssioner G lnore's query before
-- | do want to give a chance for Matthew and Maggie to give
you an update and we're headi ng toward noon.

One of the things that BCDC staff and Conm ssioners are
going to have to start living with during the next five
years that we haven't had to live with before is nore
uncertainty. And the permits that we are going to have to
i ssue are going to have to allow for nore uncertainty. |
don't know what that neans.

COW TTEE MEMBER G LMORE: It's uncertain. (Laughter.)

EXECUTI VE DI RECTOR GOLDZBAND: It's uncertain in terns

of how we are going to wite something. But | can tell you
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that it's going to have to happen because | think it is only
going to get harder and it is only going to get nore
difficult to be out there and trying to do things on a day-
t o-day basis when you know that the next year it's going to
| ook -- or in 10 years or in 30 year it's |ook fundanentally
different than it does now. So that's all part of the
uncertainty we're going to have to live with and we're going
to have to account for in our permtting process.

COWM TTEE CHAI R SCHARFF: Anyone el se?

M5. KLEIN. Thank you so mnuch

COWM TTEE CHAI R SCHARFF: Maggi e and Matthew -- wait,
you guys wanted to say sonethi ng?

EXECUTI VE DI RECTOR GOLDZBAND: Yes, they have an update
for you.

COWM TTEE CHAI R SCHARFF: You have an update.

MR. ZEPPETELLO The next item on the agenda.

COWM TTEE CHAI R SCHARFF: Okay. Moving on to the next
item the staff report.

M5. KLEIN. So | will just tee that up and thank you so

much for the great input and conversation, very hel pful.

So | just want to give you a big picture snapshot and
then Maggie will update you on the three enforcenent cases
t hat she has been managi ng and Matthew will give you a

summary of sonme of the work that he has done at the staff

| evel that you wouldn't see at the Conmm ssion.
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So we've got the two fiscal years, we're only hal fway
t hrough the current one, but you can see the caseload. W
managed to close a |l ot of cases doing the prioritization,
actually, so we did get rid of sonme of our backl og.

And then you can see the Bay Fill accounting as well in
t he bottom half of the screen there.

Maggie, | think you're --

M5. WEBER. Ckay. So | amgoing to give you a quick
updat e of what's been happeni ng since you issued three
orders, Park SFO, Marina Village and Poi nt Buckl er.

So for Park SFO you m ght remenber that all the
violations to this enforcenent case were |ocated in the
shorel ine band and upl and area as Adrienne was expl ai ning
bef ore.

On August 4th the Comm ssion issued the stipul ated
order and on Septenber 7th all terns of the stipul ated order
were satisfied. And the permttees worked efficiently to
conplete that and I luckily spent little tinme on order
conpl i ance.

Unfortunately, though -- oh,here is what the maintained
finger park | ooks like now, it's |ovely.

But unfortunately, on Decenber 29th of |ast year
received a report of a violation where the permttee was
usi ng public shore parking for valet overfl ow.

Unfortunately this was a repeat violation. It wasn't
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subject to the stipulated order but it was cited in the
enforcenent report. Staff opened up a new enforcenent case.
The perm ttee apol ogi zed and prom sed to never violate their
permt again, paid a $100 standardi zed fine that's required
by our regul ations for repeat violations.

On January 3rd of this year | received a report of
vandalismat the finger park. And per the permt the
permttee is given 30 days to correct naintenance violations
and the permttee did so.

Most recently the permttee has hired an attorney to
i nvoke the reasonable rules and restrictions speci al
condition which allows themunder certain circunstances with
evidence to |limt the public access at the finger park to
sunrise to sunset. | spoke with the attorney a few nonths
ago and he said he would draft something and get back to ne
and | haven't heard from hi m since.

So noving on to Marina Village Associ at es.

COW TTEE MEMBER G LMORE: Could |? Sorry.

M5. WEBER. Ch yes, of course, |I'msorry.

COW TTEE MEMBER G LMORE: So one thing that struck ne
about this violation of parking in the shoreline access
area. So here is the problem| have. G ven how nuch it
costs to park at the airport and the fine is $100. |If
you're doing a cost-benefit analysis and you' re the owner,

you park there all day and violate the fine.
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M5. WEBER: We've had that sane di scussion.

M5. KLEIN. That is one of the possible changes to the
standardi zed fine regulation that we may reconmend.

MR. ZEPPETELLO The other thing |I think, and naybe you
were going to get to this, we told themthat the next tine
it woul d be $100 per car.

COW TTEE MEMBER G LMORE: That's better.

MR. ZEPPETELLO And it's the facility not, obviously,

t he parker.

COW TTEE MEMBER G LMORE: Right, right.

M5. WEBER: And that woul d have been about $1,500 a day
since they were cramming cars into the area.

COW TTEE MEMBER G LMORE: See, that's nore reasonable
because then it nakes themthink twi ce about doing that if
they are not really benefitting fromit.

COWM TTEE CHAI R SCHARFF: To follow up on what you
said: | agree. For the first violation naybe it's a m stake
and they prom se not to do it again. But then you go
i medi ately to the second one. | like the per car because
then it's obviously being done purposefully.

M5. WEBER: Yes. | forgot to nmention that but after
they sent us the $100 check we wote thema letter providing
notice that that's how we would deal with the violation in
the future. Thanks, Marc.

So the next order I amgoing to update you on is Marina
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Vil l age Associates. The violations to this enforcenent case
are located in both the Bay and the shoreline band. On
Novenber 3rd the Comm ssion issued a stipulated order and
since this issuance | have spent the majority of ny staff
hours working on conpliance for this case.

As you may recall the stipulated order is set up with
staggered deadlines that nust be nmet to resolve all of the
out st andi ng vi ol ati ons.

The first deadline was on Novenber 3rd, 2016 and three
of the seven required actions were not conpleted on tine,
| eading to the accrual of stipulated penalties that the
respondent signed on to when signing the order; subsequently
several other itenms have al so been resolved late, adding to
t he amobunt of stipul ated penalties.

Presently, staff is working with Marina Village's
attorneys to reach a solution for addressing the
unaut horized riprap that was | ocated on that east spit.

It's still on-site. Wnter stornms and a conprehensive
review of the entire east spit by a coastal engineer has
rai sed greater concerns about erosion and flooding for the
area than were known at the tine the stipul ated order was
i ssued.

This photo right here is a playground that was required
public access. It looks |like a water park because there's

about a foot of water at the east spit right here.
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So the order that we issued required themto do an
anal ysis of flooding and erosion at this area but now
because we have had extensive discussions about what to do
about that unauthorized riprap that was placed to the right
adj acent of this structure that's clearly not doi ng what
they intended it to do. W have proposed an anmendnent to
the order that would require themto fix the flooding of
this area so this won't happen next year.

So the final order I"mgoing to give you an update on
i s Point Buckler and John Sweeney. As you probably recal
Poi nt Buckler Island is |ocated in the Suisun Bay and Marsh
in Sol ano County.

On Novenber 17th, 2016 the Conmi ssion issued a cease
and desist and civil order against the Point Buckler Cub
LLC and John Sweeney, the violators.

On Decenber 14th the Regional Board assessed a $2.8
mllion penalty against the violators follow ng their
i ssuance of a cease and desi st order back in August. Their
process is slightly different than ours, they issue the
order and then have a separate hearing for the penalty.

On Decenber 15th, the next day, the violators filed a
suit in Solano County Superior Court agai nst BCDC and the
Regi onal Board and both agenci es' executive directors for a
wit of mandate and conplaint for injunctive and declaratory

relief. The Court issued an interimstay postponing a
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requi renent for the violators to submt a conplete permt
application and penalty until the end of March. Al parties
have had di scussions regarding the formof the conplaint and
the violator has agreed to anend and on March 29th al
parties are scheduled to have a status conference with the
Judge. The Attorney General, our Deputy Attorney Ceneral
Shari Posner is handing that on our behalf.

On February 10th the violator submtted a Restoration,
Mtigation and Monitoring Plan that they were required to do
pursuant to the order to both the Regi onal Board and BCDC

And | ast week on March 8th the Regional Board had a
heari ng on the plan and unani nously determ ned that the plan
is inadequate, the plan submittal is a violation of the
order and the violation of the order they decided to refer
to the Attorney General's Ofice.

And the Regional Board's requirenment for the submtta
of a Restoration, Mtigation and Mounitoring Plan is
identical to the requirenment that was established in our
order that we issued, that you issued rather. So BCDC st aff
has al so reviewed the Plan and agree with t he Regi onal
Board's findings and we are in a process right now of
drafting a response to the violator with a determ nation
that the submttal is inadequate.

So this was basically an update to show to you that

even after we issue an order there is still lots of staff
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time involved. Hopefully next time | give you an update
Poi nt Buckler and Marina Village will be resolved.

MR. ZEPPETELLO | would just add one thing to Maggie's
report on Point Buckler. After the King Tides in February I
saw some pictures of Point Buckler. The |evy had been
breached in the northwest corner and there was water al
over M. Sweeney's upland, it |ooked |like a sponge; it may
have dried out a little bit. Under the order he is not
all owed to do anything going forward wi thout applying for a
permt and we haven't heard fromhim So the Bay, at |east
in part, is continuing to erode the island.

MR TRUJILLO Hello, Conmittee. M name is Mtthew
Trujillo; | started with BCDC in Cctober 2015.

Since then I have been doi ng enforcenent on a nunber of
cases. | want to say right now | have sonewhere between 14
and 18 in ny queue. Many of those are not what we would
consider high-priority cases, probably as many as four are
but nost are not.

What | am going to show you today is two case studies
of enforcenment cases that | have resolved in 2016 and ki nd
of give you an idea of sone of the takeaways and | essons
| earned on those.

The first one is Pier 39 here in San Francisco. It's a
joint permt between the Pier 39 |imted partnership and the

Port of San Franci sco.
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The violation was the failure to install a kayak/snal
wat ercraft | aunch and appropriate public access signage by
June 1st, 2013 as required by the permt. It falls within
the Bay and the shoreline band jurisdictions.

| was giving it a prioritization score of 43.3 which is
not the 60 threshold so this would be considered a | ow
priority case. It took 11 nonths and 16 days to resolve for
a penalty of $1,000.

This is a quick overview of Pier 39. You can see where
t he kayak | aunch | ocation was supposed to be. | just kind
of gave you an idea of what the public access, the total
public access is for that site. It's, | believe, the blue
line. Forgive nme, it's been a while since | |ooked at this.
It's definitely all along that pronmenade al ong the shoreline
t here.

COW TTEE MEMBER ADDI EGO. Matthew, can you give us an
i dea of your investnent of tine on that, on that one case,
hour - w se?

MR, TRUJILLO Hour-wise? | wouldn't say it was
terribly high. | did approximately three, |1 think, site
visits, say two hours apiece, and then about four letters
whi ch probably took about five to six hours apiece total,
and then a nunber of phone calls. So | would say a good 24
hours of work.

COW TTEE MEMBER TECHEL: And how many phone calls did
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you get asking you to look into this case?

MR TRUJILLO | don't think I got any.

COW TTEE MEMBER TECHEL: kay.

MR. TRUJILLO This was internally reported by Ellen
Mranontes and | picked it up. It was actually, it was
actually reported for -- | think it was pending for awhile
and | actually picked it up on Decenber 8th, 2015.

Enf or cenment was paused for approxi mately six nonths
bet ween Decenber 2015 and May 2016 because the respondent
sought and obtained a tinme extension permt anendnent to
conplete the project by May 31st, 2016. |In essence they
were made aware of this problemand they said, 'Ckay. Hey,
give us a chance to fix it' and the decision was nade to go
ahead and let themfix it.

However, they did not fix it conpletely and so
enforcenment recomenced on June 1st, 2016 and | issued a 35
day letter on June 2nd, 2016. The 35 day letter is the
bread and butter tool that Adrienne alluded to earlier. It
gives themtine to --

M5. KLEIN. Essentially --

MR TRUJILLO Pl ease.

M5. KLEIN. Essentially we anended the due date in the
permt's special condition and pushed it six nonths forward.

MR. TRUJILLO So the respondent finally resolved the

violation on July 25th, so that's after the 35 day grace
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period that we give as a standard for people to resolve the
viol ation before a civil penalty applies and so a $1, 000
penal ty had accrued.

The respondent appeal ed the penalty on August 15, 2016,
which is actually very common for people to do. That appeal
letter cane in, | created a neno that summarized the case,
gave a staff recomendati on and forwarded it to Zack and
Larry for consideration. The appeal was denied and they
went ahead and paid the permt -- paid the penalty on
Novenber 23rd.

So the takeaway. This is a good exanple of how a
seemngly sinple and straightforward case can actually take
a very long tine to resolve.

VWhat | try to do now is nake sure that everything that
needs to be done during that enforcenent period is done. |
don't give -- | try not to give thembreaks like we did with
the six nonths there and just -- if they need to do a permt
anmendnent or they need to do whatever, do it within that
time clock and fines will accrue during that tinme. There is
al ways the option to appeal and it is up to Larry and Zack
to deci de what, based on the staff's recommendation, to
deci de whether or not they want to reduce that appeal -- |
mean, reduce the fine or elimnate it all together.

Case nunmber two: This is the Honewood Suites Hotel

this is over on the Cakland Estuary. It is another joint
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permt between the hotel owners and the Port of Qakl and.

The violation was the failure to maintain the public
access parking spaces and signage as well as unauthorized
fill within the shoreline band.

This was only within the shoreline band with a
prioritization score of 33.

They did not have to pay a penalty on this one, the
case duration was only 2 nonths and 19 days.

COWM TTEE CHAI R SCHARFF: So why didn't they have to
pay a penalty?

MR, TRUJILLO They resolved it, | believe they
resolved the problens within 35 days of the letter.

So this just kind of shows you where the problens were.
The public parking signs at the top there and then they had
made sone -- put sone furnishings in their patio that were
not called out in the plans or the permit and so we had them
get plan approval to furnish the patio.

That's what they were supposed to have done.
observed that 4 of the 10 parking spaces had not been
mai ntai ned and 5 of the 9 public access signs had not been
mai nt ai ned.

They had to seek and obtain witten approval from staff
to make any changes to the exterior areas of the hotel;
that's a condition of the permt, a plan review condition.

And they resolved it within 35 days.
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COWM TTEE CHAI R SCHARFF: Wiy do we require approval on
the furnishings on a patio? 1Isn't that -- we have so nuch
work to do. |I'mjust asking?

MR. TRUJILLO Because of the, the permt conditions
stated that any exterior changes had to be approved through
-- | nmean, it was just a very general condition. So to the
letter of the permt | had to, | felt obligated to require
t hat .

M5. KLEIN. Matthew, am | correct in saying that the
public shore trail is imrediately adjacent to the outdoor
patio and there is no grade separation or curb between the
t wo?

MR TRUJILLGO | wouldn't say that, |I'msorry.

M5. KLEIN. Ch, ny error then.

MR TRUJILLO There is a fence and there is, | think,
a | andscaped area between the two.

COMWM TTEE CHAIR SCHARFF: This is just -- | know we
have a ot of work to do and this is not a criticism of
staff in any way, don't take it that way. | amreally
asking nore if in our systens if we -- | nean, it seens |ike
given all the violations, to be worried about the kind of
patio furniture, | just ask whether or not it's worth our
time and whether or not, in fact, we are doi ng anything good
for the public by saying, you know. And what standards we

have to approve their patio furniture? | just -- |I'mjust
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using it as an exanple, you don't have to respond to that.

MR TRUJILLO Right. No, that's a worthy question.

COWM TTEE MEMBER ADDI EGO. So was it placenent of
furni shings or the type? | nean, we don't get involved in
the type necessarily.

MR. TRUJILLO Not necessarily the fact is they placed
stuff. However, | do want to note that they were actually
planning to do a very large renodel of the entire patio area
whi ch woul d i nvol ve significant work and had | not infornmed
them of their violation they probably woul d have gone ahead

with the work wi thout any perm ssion from BCDC staff.

M5. KLEIN. | guess it conmes back to the | aw says
permts are needed for placenent of fill or change in use.
That is an older permt fromthe early 1980s. | don't think

we do that so nmuch anynore. And we are, we do exercise
di scretion and we do nodify permts when we see conditions
i ke that that don't make sense for the permttee or us.
That's a great point.

MR TRUJILLO I'msorry, | was inaccurate when | told
you they resolved within 35 days. | had forgotten this
sli de.

What | wanted to point out about this case study was
that this actually did involve sonme special circunstances
and this actually conmes up a | ot.

They had to restripe their parking lot but this
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happened during a wet weather tinme which made restriping the
parking |l ot kind of inpossible. The pavenent was wet so
they couldn't do it within the 35 days so they asked for
perm ssion to delay the repainting of the striping until
they were planning to conpletely resurface the parking | ot
the next fall. So we granted the request. That's an
exanpl e of some of the flexibility that we try to, you know,
have when we work with these respondents.

Thank you for your tine.

COW TTEE CHAI R SCHARFF: Well thank you very much.

| believe we can with that adjourn so we are adjourned.

(Ther eupon, the Enforcenment Committee

nmeeti ng was adjourned at 12:12 p.m)

--000- -
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